Legal Medicine Notes


Last semester exam question: What are 4 things that an attorney dealing with a forensic case needs to keep in mind?

What are 10 things an investigator needs to keep in mind?  Explain each.

Outline of Course:

1. Forensics

2. Hospitals

3. Socio-economics of health care delivery
4. Legal liability

5. Bio-ethics

Medical Axioms: 
· “You see what you’re looking for, not what you’re looking at.” 
· “People act the way they are conditioned to act.”  
· “If it isn’t noted, it wasn’t done.” 
· “The dead teach the living.”
Forensics

Forensics—def: deals with coroner’s office

· Forensics science—deals with science, deals primarily with science of injury and death

· Attorney’s Interests: As far as attorney’s are concerned, it has criminal (prosecution and defense) and civil contexts (PI, wrongful death, accidents, insurance, probate, contract)

· Attorney’s Role in forensics… has to do with basic points
· Attorney must know and understand the facts of the case, which includes the science at issue

· They must know the medicine involved as well as the physician and experts involved in the case or else the lawyer may be misled.  Why?  Attorney’s tend to have a set of built-in biases.

· Epiphysis

· Attorney must ask and ask again, restate the question, which may lead the attorney to get more information; ask different people, because you may get different answers from different people.  

· Once you get an answer, ask for an explanation, get as much info as possible.

· You don’t have to be a surgeon to understand a surgeon’s answer.  You have to know the procedure, even know you may not have the practice to know everything that may go wrong or will go wrong
· Assume error.  Assume there has been an error, watch for it, expect it.

· Investigator’s Role: guidelines an investigator should adhere to (EXAM??)

· Skill deals with evidence, and evidence takes three basic forms: (1) spoken, (2) observed and circumstantial, (3) tangible

· What is the evidence?  Identify the evidence.  What does it look like?  Things aren’t always what they appear to be.

· What is the significance of this piece of chalk?  What does it mean?  What does it tell us?

· Note: every time you go to a scene, you bring something to it and take something away, even if it’s microscopic.

· How do we protect and preserve it?  This means: who’s had it and how did they keep it?  This means to leave the evidence alone until it can be picked up properly.
· Collect it.

· Interpret it?

· Assess it’s value.  How does this piece of evidence fit into the pattern/puzzle/circumstances?  How valuable is it?  

· The investigator should be the one to present the evidence to those who will make decisions about it.
· Defend the evidence against a potential challenge; anticipate the challenge. Anticipate other explanations for the evidence.

· Review all of the principles above.  Go back over the evidence.

Anthropology

Anthropology: difficult definition… (1) archeology… the architecture of with what you’re dealing, (2) cultural, (3) biological

· Creature of late 20th century

· 2 cases to bring it into prominence

· Physician killed by another physician that owed him money; murderer burnt him in the lab

· Man made soap out of his wife

· George Washington: Had ivory teeth; pneumonia killed him; treated for pneumonia by being bled (the idea was to release the bad things in the blood)

· Grover Cleveland’s son developed a blister on his foot and died from septicemia (blood poisoning), because they didn’t know what to do with an ordinary blister

· Napoleon: died while in custody of British; scientist got hold of a lock of his hair and had it analyzed; showed large traces of arsenic.  He also had syphilis and scabies.  Treatment for syphilis at the time was arsenic.  Furthermore, the wallpaper in his rooms had been treated with arsenic.  So there are other ways he could have been in contact with arsenic than being poisoned by the British.  Autopsy performed by Italian physician.  He also had cancer of the pancreas.
· Abraham Lincoln: shot; see autopsy report handed out in class; he was shot from behind; army captain was first person in the booth and described the entry wound as being in left ear behind mastoid process; they tracked the bullet with a probe, which would destroy clotting mechanisms; by destroying the clotting, his respiration would start back up (Cheyne Stokes respiration—precursor to death); they were introducing contamination and also prolonging his life by tearing out clotting; army also did CPR, but it didn’t know what it was or called it CPR at the time.  Beveled edges: when a bullet hits flat bone, it has energy that makes the entry wound smaller than the exit wound… so you can tell the direction of the shot; Stanton was the secretary of war at the time; there is evidence that Secretary of war Seward was murdered; there was an attempt to steal Lincoln’s body
· Garfield – shot with a 44 cal British Bulldog; he wasn’t killed by the bullet, but the unwashed hands of his doctors exploring his wound; after 80 days he died of septicemia
· MDs made a statement that they used their best medical judgment (what an reasonable  MD might know to do at a given time under given circumstances)
· “We did the best we knew and therefore we are blameless”
· Laudable Pus – the idea at that time was that pus showed the body was fighting the infection; true but body is losing
· McKinley – shot with two small caliber bullets, one of which was never found; the MD who attended him did not believe in antisepsis and the wound was explored with a probe and bare fingers; he died of sepsis; the principal attending surgeon was not a trauma MD, but one known in high society; another more knowledgeable trauma surgeon was pushed aside
· JFK – shot 3 times with a carbine rifle; not very accurate; the body was quickly removed from Dallas for political and social reasons and was not evaluated by more experienced trauma MDs in Dallas; the less-experienced MD who examined the body burned his original hand-written notes, which he said were bloodstained, raising questions about the possibility that the notes were altered
· Young lady.  There was no note.  Dr. Curfey, the protagonist for the autopsy, thinks so much of a note that he says that if there’s a note, it’s definitely a suicide. 
· The elderly lady that found the girl moved the gun.  That destroys vital evidence… where was the gun when it went off?  
· Death on Friday, acceptance to med school on Tuesday.
· Suicide is an easy out for the people who are charged with the investigation.

· Zabrolio case: woman was found by law enforcement in a hallway halfway in the bathroom door on her back; dress was hiked up; obese woman; lots of skin around neck; medical examiner said suicide; she was actually strangled… the folds of her neck was covering the injuries.
· Wanstrath family: H, W, child (related to Zabrolio); murder suicide on theory that H shot child, wife, and then himself, except that there was no weapon at the scene.  

· Contamination; theory was that someone had taken the gun from the scene.

· Contamination is very important.  If you go to a scene you take something there and take something away.

· Little boy in toolbox: Boy in a gurney with cutoff jeans and he had been in wet and mud and was now dry, he had just a little white foam at his lips, which was flecked just a little bit with fresh blood.  Looked like a drowning.  Turned out the boy lived in an apartment complex with a pool, and he had gone missing at sundown.  He had last been seen in the pool playing hide and seek with an adult male who was homosexual.  So everyone was looking for a child molestation case.  Boy found in a homemade toolbox by his brother at 8 or 9 at night.  Idea was that he was put in there, the tray was put over him, and lid was dropped or another idea was that he was hiding in there as part of hide and seek.  Suffocation?  When someone suffocates, they just go to sleep… no struggle.  Oxygen depletion test was run on a box that was not airtight.  Medical examiner determined that it was the other brother, who was 13 or 14, who had a history of problems.
Justice of the Peace

Things that follow people’s death:

· Article 49.0001 of code of criminal procedure

· Inquest: an investigation into the cause and circumstances of death

· Circumstance = manner

· Cause (clinical term); Circumstance (socio-legal term)

· Ex: cause of JFK’s death was massive brain tissue loss; manner was gunshot wound to the head/assassination.

· 2 types of inquest 

· Inquest hearing: a legal proceeding; can be called by cops, grand jury, JP, or medical examiner; formal proceeding; can be private or public; has a jury permissively, especially if there is an accused person involved; there is a right to counsel; procedural rights, which include a written charge, power of subpoena, right to cross examine, and record.

· Police can make an inquest.  Justice of the peace OR medical examiner can make an inquest.  Medical examiner is charged with making an inquest upon certain circumstances
· We’re most concerned with JP and medical examiner.

· Justice of the Peace
· Also informally referred to as coroner.

· Problem with JP and coroner is that they are usually lay people, and they may not necessarily have any background or training.

· Ex: police officer found by wife in bedroom; coroner was a barber by trade; he came to the home of the dead police officer and said heart attack; body was taken to mortician, who was about to sew lips together (to keep him from relaxing and moaning after rigamortis), but there was nothing behind lips… cop had shot himself in the mouth; wife had hidden the gun, rigamortis had shut his mouth.

· The county coroner Represents the crown; makes sure that the crown gets their taxes from dead people

· Suicide was considered a crime because it deprived the crown of taxes… and it was considered a sin because the crown and the church were related.

· His jurisdiction: to make an inquest or to order an inquest hearing if 

· (1) the person dies within 24 hours of admission to an institution [same as medical examiner], 

· Includes someone taken into custody and suddenly dies [can indicate abuse, can indicate that a person who was picked up for PI was in fact diabetic]

· Transplants: medical personnel like to get 

· Heart Transplant: Second transplant by Dr. Cooley… Cooley got a gunshot wound kid.  Medical examiner then said that he couldn’t do an autopsy because the heart was missing.

· Eye bank: can take corneas
· (2) unnatural death without credible witnesses

· Weigel thinks that messed up because the murderer could be a credible person.

· (3) suspicion of unlawful death

· (4) suspicion of suicide

· (5) no attending physician, or the attending physician will not or cannot sign the patient out

· (6) child under 6 with no history or a disease or trauma or poisoning

Medical Examiner

Medical Examiner
· History

· Started on east coast in conjunction with medical school’s pathology departments

· Trauma (definition?)

· Trauma is an injury

· Trauma is a disease

· Trauma is mostly physical, not emotional

· First medical examiner in Texas: Dr. Yanchek

· In Texas, any county that has a million or more people and no reputable medical school gets a medical examiner

· The chief medical examiner has to be licensed as a medical doctor in Texas with a specialty in pathology

· Weigel doesn’t think that doing autopsies is practicing medicine… no treating or prescribing medicines

· The chief medical examiner can hire staff as needed, and the employees need not be licensed or certified by any state or federal governmental authority
· Jurisdiction

· Now there’s a move towards expansion of jurisdiction

· Houston, DFW, San Antonio, El Paso, Lubbock each have medical examiners.  The rest of the state is rural and the JP does it.

· There will be a state chief medical examiner in Austin soon.

· Less discretion on part of medical examiners across state

· More uniform system

· Investigation Authority

· Basically same as JP

· Organ Donor

· Cornea removal used to require permission, now it does not.

· Kidneys require permission.  Can’t get kidneys from bodies that go to ME because too much time has taken placed

· Ancillary Rules

· Autopsies are discretionary.  The DA or county attorney can request one.

· Clinical forensic autopsy v. Medical autopsy

· Medical: optional and require consent of someone.  

· Note: doctors used to ask the families for a medical autopsy because of what can be learned, but not anymore, because they’re expensive

· Forensic autopsies do not.  Discretionary.  Preferences and personal and religious beliefs do not bar an autopsy ordered by ME or JP.
· Cremation: no cremation within 48 hours of death, except in pestilential disease (like typhoid, small pox, etc…)

· General Rule: A cremation certificate will not be issued for unknown remains.  There are exceptions

· Stubby: body found with no head, no hands, no feet.  Brought back to ME’s office for identification.  ME kept him around for years because he didn’t think he could cremate an unknown body.

· Death Record

· Public, except photos and x-rays, unless those photos and x-rays deal with (1) a court subpoena or (2) a death-in-law-enforcement cases.

· Kennedy case: First anatomical drawings of JFK were made for the Warren Commission, and were in the report.  Actual photographs were taken and confiscated by law enforcement.  No photographs were taken at Parkland Hospital.  

· Death certificate must be obtained.  

· A physician must provide a death certificate within 5 days.  

· Can allow for more than 1 diagnosis of death… principal cause and secondary causes.

· Stobert’s case: Man hit by car.  He has emphysema.  He also had ulcers.  Insurance company of driver was saying he died because of emphysema.  Court said he died because of the car.  Proximate cause is what matters. 

· Secondary causes can become proximate causes.

· Car flipped on 290.  Suppose driver had a coronary event.  Autopsy reveals infarct, which was then an arguable cause of his death.

· Alternates can sign a death certificate.

· If there is no medical attendant, the ME or JP does it

· Certified copies are entitled to prima facie evidence if certified by state, not local.

· Cases

· Eddowes v. Curry: Curry was chief of police in Dallas.  Eddowes was a British officer, and had a theory that the man who was shot by Jack Ruby was not Lee Harvey Oswald, but was an agent of the KGB.  Was there sufficient evidence to order a review of an autopsy and exhumation of the body?  Court said yes.  Eddowes thought the cadaver was shorter than Lee Harvey Oswald was, and that Oswald had a mastoidectomy at a younger age and the autopsy report makes no mention of that scar.  AC said that there was enough information to review the case, but that Eddowes does not have enough standing to compel a mandamus to review the autopsy.  Later he sued Oswald’s widow.  The half-brother was denied a jurisdictional interest, so the widow turned around and gave permission.  Body was exhumed, there was a mastoid scar, and the corpse was shorter because of shrinkage.
· Garcia: An assistant medical examiner does an atomic absorption analysis (which will tell you if someone has fired a gun or smoked a cigarette or uses cosmetics with nitrates in them), and it was complained that he was not authorized to do such a procedure.  Court said that it was okay to do such a procedure.

· Vasquez: Chief medical examiner signs the autopsy report.  Chief medical examiner can testify from a report by another doctor.

· Putthof v. American General: Deceased was autopsied by medical examiner in Tarrant County.  Parents believed she had been murdered.  Autopsy doesn’t make mention of any strangulation.  Parents had private autopsy done, which finds no larynx.  They sued Tarrant County medical examiners.  Is a County Medical Examiner under official immunity or medical immunity?  If official immunity, then discretionary acts of a governmental official are immune, generally.  If medical immunity, no governmental immunity.  Is an autopsy a medical even or a governmental event?  Governmental event.  So it’s under official immunity.  No liability.  
· Why is this a governmental event?

· Important governmental function

· Important to determination as to if this is a crime

· Community interest that there be protection

· To risk liability would seriously harm the public.

· Hatley v. Kasen: Governmental doctors, when exercising medical judgment, are liable just like any other doctor.

· City of Lancaster: made the determination between distinction between medical and governmental events.

· Banks: Forensic evaluation made which came up with a forensic manner of death, and the person was under incontestability clause of insurance.  Death certificate said “suicide.”  Court said that kind of conclusionary statement on death certificate cannot be used by insurance companies like that.

· Armstrong: accidental drowning based on witness does not reveal how they got in the water in the first place and whether or not drowning killed him

· Burrows: 

· Burn case.  Person died in a fire.  Question: if the fire was negligently set, did the person suffer?  If there’s smoke in the trachea or smoke in the lungs, it means the person lived, and that the fire may have ultimately killed them, and that maybe they suffered.  They may have not suffered if they were unconscious
Evidence

· Definition of evidence (he wants it verbatim): Forensic evidence tends to prove or disprove a material relevant fact as to what happened or did not happen that caused or did not cause the injury or death.

· Value Scale of the kind of evidence we’ll be dealing with
· Anatomical evidence; the person, the individual: facts that relate primarily to pathology.  Traumatology: whatever kind of disease in a generic sense caused the death
· Physical Aspect; places and things; things other than people
· Percipient Witness who will tell you what happened; sensory witness
· Expert witness who will give you an opinion on all of the above
· Cart v. Cooley: an expert witness can be a percipient witness

· Elements of evidence include: What are we looking at?  Where was it found?  Where is it located?  What is its history? When did it become of evidentiary value?  Who made that decision?  Where has it been?  What changes may have taken place?

· Classification of Evidence

· Ex: a pen.  Classifications go from generic to specific.  It is a writing instrument.  It is a pen.  It is a ballpoint pen.  A black pen with gold trim and slender in design.  What’s unique about it are the microscopic scratches on it, fingerprints on the barrel, the quantity of ink in the cartridge.

· Scene

· Definition (he wants it verbatim): a place or places where something happened or did not happen that bears on the case at hand.
· Scene Search: 

· Definition from standpoint of lawyers: something that has these qualities to it: (1) planned, (2) coordinated, (3) legal, (4) conducted by competent authority.

· Purpose of a search: this goes back to the investigation.

· Contamination problem: “everybody brings something to the scene, everybody takes something away.”

· The attorney’s role as to the scene
· The area involved.  The dimensions.  Includes topography and architecture.  

· Area of the event.  Artifacts, natural and manmade.  People and animals who were part of the scene or have been part of the scene.  Atmosphere, weather.

· Appearance of the scene.  What did it look like before the event?  What did it look like at the time of the event?  Was it day time, night time, fall, winter, spring, wet, dry?  What did it look like after the event?  What did it look like during the investigation?  What does it look like now?

· Reconstruction of the scene. 
· Scene management routine

· Protect and preserve life.

· Includes the contradiction that comes up: what if it’s a vehicular scene and the cops want the car moved, but it’s not safe?  The cop has a responsibility to remove hazards to others.  The EMS guy is trying to save the guy inside the car.
· Determining the dimension of the scene.

· Preserve the scene.

· Search the scene.

· Locate, detain, segregate, and interrogate witnesses.

· Exercise investigator’s skills (first day of class)

· Scene management recordation

· Narrative

· Sketch

· Photographed, videotaped, or filmed depiction.

· Scene search (this is in the booklet): need to know strength and weaknesses in each
· Strip/lane

· Moving up and down an area

· One pair of eyes, so minimal contamination.

· Takes a long item

· Can’t use more than one person, because the first person will change the scene before the second person sees the scene

· Bad for rough terrain

· Grid

· Same as strip/lane search, but can be used with 2 people

· Faster

· More contamination

· 2 pairs of eyes

· Bad for rough terrain

· You don’t need more than one person… you can use just 1 person.

· Spiral

· One person can do it
· Start at center of scene, and spiral out until they run out of scene or out of artifact

· Problem: contamination trail across scene.

· If you start outside and work towards center, it’s illogical, but less contamination.

· Zone

· Divide up an area by zones/quadrants and conduct whatever kind of search you want in each zone.
· Efficient because you could assign an individual to each zone

· Potential for weak link… missing something

· Good for large areas

· Point to point

· Popular because it’s easy

· Go to the thing that seems to be the problem, move to the next thing of significance

· Not good because you only go to things that are obvious and you contaminate

· Chain sweep

· Large areas of ground

· Series of people walking shoulder to shoulder searching in the area

· Multiple eyes benefit

· Risk of weakest link… missing something

· Artifacts

· Chattel evidence: something that isn’t part of the real estate; that part of chattel that may or may not have evidentiary significance to the case

· When you’re looking at an artifact, the things you need to consider are:

· What is its history?

· Where was it found?

· What does it seem to be?

· Whose was it?

· What’s happened to it since it was involved in the event?

· How has it been protected?

· In doing this, you need to think of classification… clothing, for example.

· When clothing is removed, it is extremely important that it is air dried… not artificially dried, and that the removal does not change the nature of the artifact of the coat.

· Ex: classification of a scrub shirt

· Shirt

· Scrub shirt

· One size fits all, it’s large

· Fabric: Cotton

· Color: Teal

· Pattern is a scrub shirt with a red neckline in a square cut pattern

· Ornamentation: appears to be a castle with emergency star and lettering that says “LMRC”

· Subcategories that become important

· Maker’s label: can’t read it

· Condition: worn and faded

· Anomalies: degree of fading

· Alterations, if any: ---

· Stains, dirt, damage:---

· Chattel property

· When you run across something that you don’t know what it is and defies sub-classifications, you’re left with someone’s ability to describe what they’re looking at

Weapons

Weapons

· Handout on weapons has everything we need to know

· 4 types: (1) sharps: blades, knifes, axes, (2) blunts: sticks and stones, (3) firearms, (4) exotic weapons: something not designed to be a weapon, ex: garrote… a cord used to strangle, ex: ricin… comes from castor beans, which was used as a jewelry, and is a poison

· Firearms

· Firearm components: (1) lock… firing mechanism, (2) stock… method of holding, (3) barrel… method of discharge
· Revolver: lighter weight than older single action; called a revolver because the cylinder rotates in succession every time it’s cocked.  Cartridges stay in gun’s cylinder.

· Pistol: semi automatic handgun; introduced because the revolver didn’t have the strength to stop people charging; bullets carried in a magazine/clip, and one after another, they’re pushed up the ladder by a spring; when the weapon is cocked the loading mechanism picks up the top cartridge; safety mechanisms: safety in muzzle (won’t fire up against someone); slide safety; grip safety; after it’s fired, the slide is forced backwards and loads the next cartridge; it will go back to a cocked position, but it needs its trigger pulled each time; Cartridge casings get spit out on the ground.

· Submachine Gun: lightweight, cheap to manufacture, jams easily; fully automatic… will continue firing until it’s empty; 
· Ammunition: 

· Components: (1) projectile, (2) cartridge casing, which contains the propellant, (3) primer, which is the igniting factor of the propellant.  Primer is usually set off by percussion… by hitting it, but can be set off by electricity.

· Projectile: if it has a rim, the rim bites into the lanes and grooves, which gives the projectile a spin and makes it far more accurate.

· When the bullet passes down the barrel, the lanes make unique cuttings into the projectile.  Over a period of time, the barrel itself will get worn by the hot bullets going down it, and the pattern will change.
· Striations: the unique pattern which can be used to identify the gun a bullet was fired from.

· When the cartridge is inserted into the cylinder, the brass of the cartridge is scored, scratched.  

· When the weapon is fired, the brass expands from heat, and they couldn’t be extracted.  And another cartridge couldn’t be put in.  If the extractor does work, the extractor makes marks on the cartridge also.

· The same is true of the primer firing pin mark… each firing pin is microscopically different.

· The final mark on these weapons: when the semiautomatic weapon ejects the cartridge, there is a mark on the base of the cartridge by the nub that pushes it out.
· Each time you load, the cartridge gets markings.  Most weapons used in crimes are loaded and fired, not loaded and unloaded and reloaded

· Cap and ball

· Ballistics

· Three basic kinds: (1) internal, (2) external, (3) terminal

· Internal:  science of what happens inside the weapon; from the spark that creates the explosion to the end of the barrel

· External: study of the flight of the projectile once it clears the muzzle, which is the effect of the blast force, gravity, friction of the air, 

· Terminal: 
· Ballistics continued

· Dum Dum bullet: regular military round that has been flattened on purpose to make a particularly significant wound.

· Designed to split and splatter

· Full metal jacket

· Military bullets are covered with metal jacket so that they wouldn’t flatten out upon impact and would not be quite as damaging.

· Inside was lead alloy.

· Today bullets are made of alloys.

· Hunters use a soft nose jacket… with a semi jacket.  Upon impact, the soft nose will flatten out, but the balance of the bullet will stay in tack
· Caliber is measure of diameter in tenths of an inch.

· .22 used by mafia and is a soft lead alloy, and it will split, so it’s hard for forensics.  When it splits, the bullet loses the striations that it gets when going down the barrel of the gun.

· Bullets in the US: .22 and .50 

· .50 is a machine gun bullet.

· 9 mm parabellum 

· Efficient for it’s size

· Developed in Europe

· Used today in US

· After WWII, high powered cartridges have come into use.

· .38 special: a longer .38 cartridge.  The revolver that used this round led to the first and most popular of the magnum rounds.

· Magnum rounds have extra propellant power…  .357 magnum is the first of the magnums

· Shotguns

· Measured by gauge rather than by diameter

· Gauge is: How many one ounce balls per pound would fit in the barrel of the gun

· 4/10 shot gun is a shotgun that is measured in inches

· No twist of bullet… they just shoot out a bunch of pellets.

· Not accurate from far away, but it’s good up close

· Hollow point bullets

· Bullet has a hole drilled in the nose

· Enhances its spreading and impact power

· Poisoned bullets

· Not very popular

· Liquid filled bullets make a horrific wound

· During WWII, US was told that Japan used a rifle bullet that was wooden… because it would splinter and make an awful wound.  Not true.  The wood was used for blanks, but the wood would be disintegrated by the time it left the barrel.

· Tests for having fired a weapon

· We need to know test names.

· Whitebread Test: picks up gun powder on the hand

· Shortly after someone has fired a weapon, fragments of unburnt powder fly out of the muzzle and the top.  This produces microscopic impact on the hand.  Whitebread test finds trace metal and will pick up unburnt powder on the hand.  Especially on revolvers, because the cylinder is near the hand.

· Very crude.

· Very effective if done right after shooting

· Trace Metal Test: Will show by ultraviolet that you have held something metal in your hand fairly recently.

· You’re looking for the gun pattern on the hand

· Cheap and easy

· Dermal Nitrate: picks up nitrate on the hand.

· Swab test

· Problem: nitrates everywhere… cosmetics, cigarettes

· Atomic absorption

· Most common

· Takes elaborate equipment

· Atomize in a hot flame a sample, put it through a wavelength measuring device, and compare the wavelength of light to known patterns of light… this tells you what’s in the sample.

· Specific to metals

· Neutron Activation Analysis

· Radiate gamma rays.  Test sample has a half life.  Measure the half life of the sample against known half lives of known gun powders and primers.

· Gas Chromotography

· Reduce sample to a gas and then by spectrograph, compare the gas spectrum from the test to those of known spectrums

Identification

Identifying a person

· Witnesses

· Simplest method

· Problem: witnesses are not very reliable

· Problem: dead people look different than live people

· Personal property

· Transposition of property: people borrow things and so identification by property can be misapplied.

· General physical characteristics

· Most reliable

· The basic concept of who you’re looking at don’t change

· Sex, race, age: things you see most immediately

· Age can be deceptive

· In addition to those, color of hair, eyes, skin

· Hair can tell you quite a bit.

· Cross sections of hair can be divided into 3 categories microscopically: Caucasian, Negroid, Mongoloid

· Normal body hair, hair from head, hair from genitalia

· People look older when they die… eyes and cheeks sink in

· Arcus Senilus: a halo that forms around the iris of elderly people.  

· Deformities

· Natural

· Close to amputations, surgical scars, and healing wounds

· In the early 70’s there were a series of murders of young boys in the Heights.  Men were preying on run away boys.  The two men had a falling out.  Remains of the kids were buried all over the place… near the Dome, near Bolivar Peninsula, etc.  They were buried in shallow graves and decomposed, and there was little to identify them.  Medical examiner would send out descriptions of what they had, and would try to get people to identify them.

· Flat head boy: One boy had a one side of his skull flat.  Family in Ohio responded and said that their son had always slept on one side and over time, his skull had become a little flat.  The dead kid was their son.

· Children

· Looking at the skull will tell you how old the baby is.

· Skull is flexible of birth so it can pass through the birth canal

· Creates a fontanel, which demonstrates the lack of joinder in a neonate… it’s a shallow place in the skull.
· Other

· Tattoos: you can tell a little about where they’ve been and what they’ve done when they were alive

· Prison tattoo: graphite from lead is introduced under the skin of the hand

· Callus formations
· They can tell you what they did for a living

· Teeth

· Dental records

· Teeth don’t burn well

· Bertillion: French man

· Bertillion method was a series of precise measurements of facial landmarks (cheekbones, nose, etc).
· Police departments adopted this method in early 1900’s.  Suspects picked up.  Mugshots were made: frontal and lateral.

· Problem: two mugshots from different police departments of the same person came up with different measurements
· Note: Science is no better than the people who measure it and people who collect it.

· Polygraph

· Based on pulsation, respiration, perspiration

· Results depend on interpretor, which is why they are not admissible in class.

· Fingerprints

· There is a margin of potential of identification between two sets

· Interpretation involved

· Fingerprints are based on the architecture of the volmar surface

· Arches, loops and whirls are looked at for comparison

· If there are 8 points of similarity, then it’s considered a match

· Scotland, 1997

· Scottish Criminal Records office had the MacKenzie case.  Detective was a woman.  Fingerprint from inside the crime scene matched the detective, who said she was never in the house.  They found the guy who was in the house, and they had the same fingerprints.

· Things to think about

· Widespread public perception that prints are infallible

· Prints are easier and cheaper than DNA

· Accuracy of DNA under Daubert case shows that it’s never been tested really carefully and thoroughly to meet the standards

· The fact that although it’s been excepted since 1911, it’s never been tested

· Experts do make mistakes.

· International Association of Identification in 1995 tested 156 examiners who were fingerprint experts, and 1 in 5 made atleast one false positive identification.  

· Half who take the exam fail and fail without career consequence.  

· Most of the examiners in the US have never taken the test.

Time of Death
Time of death:  3 major ways to estimate when time of death took place – 

1. Eyeball witness – hard to get the suspect to say when he shot him.

2. Circumstances – What was victim’s known routine, when were they last seen and when were they first found?

3. Clinical – 

a. Rigor mortis – rigidity of death

i. First showed up in 1700s.  Measured by on set and offset.

ii. Starts simultaneously in the body when you die.  Displays in sequences.

1. Goes from small muscles to large muscles as far as display.

2. Begins demonstrating in the ear and jaw muscles.  That is demonstrable (as a general rule) within an hour.

3. W/in 12 hours you can start to see it in larger muscles, like the hip.

iii. Once rigidity is broken it will not reestablish.  Not true.  You can break rigor mortis within a short time frame and it will reestablish.  This is helpful for people who move bodies.

iv. Detective’s rule of time:  

1. Body warm, no stiffening – died within 1 or 2 hours.

2. Body warm and stiffening – death within a couple of hours and a half day.

3. Body cold and stiffening – half day to 2 days.

4. Body cold and no stiffening – more than two days.

v. Aberrations – if it is extremely cold out, onset of rigor comes much earlier.  If it is extremely hot, onset of rigor is instant.  This is not true completely.  You can get instant rigor by sudden death as well (called a cadaveric spasm).  It has to do with the rapid chemical change that comes in sudden violent death.  Very common in combat.  Does not pass off the same way like regular rigor mortis.  

1. Extreme heat – two indicators:

a. Pugilistic stance:  think of it like a fetal position.  Body is crouched like a boxer.  Arms and knees are drawn up in a protective fashion.  Crouched position is called kyphosis and relates to the back.  Pugilistic stance relates to the whole body.  Caused by contraction of the large muscles from exposure to fire.  Dowager’s hump – calcium depletion.  Old lady’s have this rounded hump on their back because of calcium depletion.  

b. If the fire is extremely hot, you get the opposite of the pugilistic stance and get the lordosis.  This is sway back as the back muscles contract.  

· Kyphodic:  bowed over

· Lorphodic:  swayed back.

2. Death grip – Instantaneous.

3. Drowning man will clutch at a straw.  They often clutch at things meaning they were conscious when they started to drown.  Bodies come up but don’t go up and down a certain number of times.  Body fills with gas so after it sinks it begins to rise and break surface because of the gas.  You can roughly determine when and where the body will rise unless something disrupts it.

b. Algor mortis – heat factor of death

i. Heat loss depends on a lot of things in so far as the determination of the rate.

1. Girth of body – more body fat, slower the heat loss takes place.

2. Clothing – lots of clothes insulates the body and keeps it warm longer.

3. Disease

4. Head injuries are important.  Loss occurs more rapidly in closed head injury.

5. Drugs – greater heat loss with cocaine.

6. Fight or flight (adrenaline) creates greater heat loss.

7. Body on carpeting loses heat slower than body on tile.

8. Body loses 1.5 degrees temperature per hour until you hit ambient temperature.

· None of this is absolutely true.  They are guidelines.

ii. Lag period

c. Livor mortis – color or lividity of death

i. Dependent lividity is another word for this phrase.

ii. When death takes place, circulation stops.

1. Idea of death used to be if one was breathing or if the heart was beating.  But what about the fact that a machine is keeping one alive. 

2. When the machine stops, dependent lividity kicks in.  Capilary vessels break down and the blood drops to the “center of the earth”

iii. You can see it within 30 minutes. 

iv. Goes from pink to purple.

v. Color loss starts in the earlobes.  

vi. Biggest problem – aesthetics.   

vii. Maximum intensity – really deep blue.  

viii. Biggest myth is that you can tell if the body has been moved after death.  When a person dies on the back, there is lividity on curvatures of the neck, buttocks, etc.  Why not the other places?  Pressure points.  Someone now wants to move the body.  If there is lividity on the back and you find them on the stomach, you can know if they have been moved.  The fact is, you cannot always tell if the body has been moved by dependent lividity.  If the body was moved right after death the lividity has not been fixed.

ix. Problem – in dark skinned people it is hard to tell independent lividity.

x. Time tables are good.

Minor indicia of time of death:

1. Decomposition – so many aspects to it.  Takes place at different times at different levels of different conditions.  

a. Putrefaction:  relates to heat, cold, body composition, etc.

i. Adipocere; wax like state which preserves a body naturally.  Has a lot of variations in causation – chemistry of body, and place where body was found.  Retains the features of the body.  

ii. Mummification:  drying process.  Get a flesh covering of skeletal remains.  Not good for identification.

iii. Maceration:  if your dishwasher breaks down and you wash our dishes by hand, you see the beginning stages – pruny fingers.

iv. Digestion:  Nicole Brown’s state of digestion showed she had been killed w/in 12 hours of the time she was murdered.  Can also tell you where they were immediately proceeding time of death.

v. Embalming:  

vi. Disease:  causes decomposition more quickly.  Usually hallmarked by increased body temperature.  

vii. Some poisons hasten and some defer decomposition.

viii. Bugs – green bottle flies and maggots.  Something draws them to the body and you can almost determine when they will arrive and how many minutes after death they will arrive.  Maggots can keep the wounds clean.  Larvae.  Maggots don’t develop well in light changes.

ix. New developments:

1. Development of vitreous potassium – inner fluid of the eye called humor.  Old name for humor is vitreous humor.  Potassium level in the inner eye is one indicator that can determine the time of death.  Vitreous humor evaluation.

2. Bio electric impedens – electric current passes through the body at a given rate that is modulated to some extent by the amount of fat.  At death the amount of death decreases and the muscle slows the passage of an electric current through the body.  After a certain interval the cells break down and the electrolytes in the cell spill out and determine the rate of which the electricity passes.

Causes of Death
· Body found

· Attorney is concerned with antimortem and postmortem bruising.  You can still bruise after death, which look different.

· Dependent lividity; body moved
· Sissy Farenthorl: ran for governor; son found in Gulf drowned.  Body was brought ashore and brought to medical examiner in Harris County.  Water in lungs was fresh water not salt water… he had been drown somewhere else and put in the Gulf.  A salt water near-drowned person has more chance of survival than someone who nearly drowned in fresh water; because sodium leaves the body when drown in fresh water.

· The Man who Never Was: movie; WWII; They took a dead man who had died of pneumonia, preserved him, dressed him in a Royal Marine’s uniform, gave in ID papers, and put him off the coast of Spain to look like a drowning accident off an aircraft carrier.  The point was to convince Germans that the US would not invade through coast of France.  Spanish pathologist couldn’t tell that he had not died from drowning.

· People moving

· In an attack, the fight/flight response from adrenalin and epinephrine will give people a capacity to do extraordinary things.  They’re shot in one place, found in another place.

· Ex: running a great distance with a bullet in their aorta.  

· Taphomony: the place of burial; where left

· Cause of Death

· Death (Def): the physio-pathological reasons for life leaving the body

· Three reasons people die

· Natural causes

· Note: disease is a natural cause; old age is considered natural cause

· Accidents 

· That they were the author of or that others were the author of.  

· This means trauma, wounds, drowning, electrocution, mistake, poisons

· Deliberate act

· Homicide; suicide

· Criminal context

· Wounds
· Definition: a traumatic disruption of the integrity and architecture of the body.  It can often be accompanied by pain, loss of function, loss of consciousness, and death.  Can include skin, muscle, connective tissue, organs (andwhere there are no organs… body cavities), bone, nerves, blood vessels, and foreign matter.

· Inflammation: redness, heat, pain, swelling

· Classic definition that goes along with wounds

· Redness: rubor.

· Heat: calor.

· Pain: dolor.

· Swelling: tumor.

· Causative agents

· Sharps: knives, blades, hatchets (which can sometimes be blunts)

· Blunts: dull hatchet, 

· Chemicals

· Including fire that have a topical wounding effect.

· Miscellaneous wounds

· Ingested things

· Evaluation of the wound itself

· Where is it?

· What is the wounds distribution?

· Where did it start being a wound?

· Where did it progress?

· Where did it stop?

· What did it effect?  This includes path or direction.

· How deep did the path or direction go?

· What kind of foreign matter does it bring with it?

· Myth: bullets are so hot that they are sterile.  This is not true, especially, because when bullets pick up skin or clothing, they pick up foreign material.

· Types that relate to skin

· Laceration: a tearing wound; an irregular wound; a ripping wound; usually caused by blunt trauma; usually more blood loss than other types of wounds because there is more disruption of architecture; more difficult to get a satisfactory and cosmetic repair
· Incision: cut; slice; notable mostly for the fact that they quite often have a blunt beginning and they taper toward the end of the incision as the weapon is being pulled away; tend to heal better because the margins of the flesh are more easily drawn together

· Keloid scar: thick white scar tissue that can require a lot of repair; do occur with incision wounds; more likely to be disfiguring and vulnerable 

· Puncture wound: deep, take foreign matter well into body’s cavity; don’t bleed much; more contamination because blood doesn’t carry away as much.

· Contusion: bruise; produces bruising

· Not a concussion

· Echymosis: black eyes; resolves generally within days; changes colors… purple 2-3 days, then green, then yellow, then gone 10 to 15 days after onset.

· Delay in resolution: clotting problems, people on blood thinners

· Abrasion: dermal effect; can have subderal echymosis or subderal damages; a scrape; direction of ruffling is the direction of force.

· Gun shot wounds

· Dr. Lagarde wrote a treatise on gun shot wounds.  

· Entry

· Can be a grazing entry
· These wounds are usually regular, round gun shot wounds 

· Smaller in diameter than exit wounds.

· Usually smaller in diameter than the bullet itself because skin is elastic

· Axiom: “Don’t judge the caliber of a bullet by the entry wound size or its x-ray appearance.”

· Generally have a scorching or tattooing (from unburnt powder) or flaming (if gun is really close)… these are because of proximity

· You can normally tell from where the bullet came

· Head on bullet… round hole

· If shot from side, there will be beveling from the direction in which the shot came.  Called the powder brand.

· Track

· Important because of blast effect

· Track pushes the tissue aside, which normally comes back to place, but not before doing horrific damage to adjacent blood vessels and tissue

· Exit

· There is never tattooing at exit wound

· “never say never”

· Skin is everted, torn out, blown out
· Bullet may be flattened

· Bullet may be carrying bone or tissue… so it usually produces beveling

· A thru and thru wound is one that enters, travels through, and exits

· Beveling

· Bullet goes in and pushes out more bone than it punctures and that beveling tells you the direction of entry

· Causes internal damage

· Bruise halo

· When skin before it is perforated is stretched in by the bullet, and a small bruise will then surround the entry wound from when the skin snaps back

· Powder brand

· Beveling from the direction in which the shot came.

· Friction ring

· Muzzle stamp

· If you place the muzzle against something and fire, the gun will bounce (action/reaction) and you can see that image pounded into the flesh.
· Contact wound

· Rare in suicides because suicides usually flinch at last second

· More common in someone who was attacking and pushing with the weapon

· Blow back

· Tattooing/Stippling

· Unburnt powder surrounding the entry

· Keyhole

· Bullet at the end of it’s trajectory starts to tumble 

· Ricochet

· Low caliber weapons, strong enough to penetrate the skull, but then will bounce around inside the head because it doesn’t have enough force to exit

· Trocar

· Vacuum operated tube that looks like a hypodermic needle.

· Probe to get out tissue

· Can be confused for an entry wound of a gun

· Fracture

· Definition: disruption, complete or partial, of the architecture of the bone

· Simple: one that does not break the skin

· Dangerous because they can cause embolisms

· Compound: one that does break the skin

· More dangerous because of contamination

· Comminuted: multiple fragments; unpleasant because they’re hard to redo or reset

· Compression: sudden pressure on spinal cord and compress vertebrae

· Usual because of pilots that successfully eject out of plane

· Depression

· Skull

· Can be particularly hard because of the suture lines of the skull; skull plate may depress into the brain and then as the brain swells, it may look like it’s been rejoined and may not show up on x-ray.

· Green stick

· Common with young children

· One side of the bone maintains it’s integrity while the other side fractures

· Like when you take a tree stick, and it won’t break all the way through because it’s live inside… 

· Torsion

· Twisted line that can happen when you take your kid and twist it to punish him

· Avulsion: A tearing away

· Epiphysial cartilage: it’s at the end of the long bone, and if it’s damaged by trauma, will it retard growth?  Probably, but it may not.

· Sequential: see handout picture

· Head injuries

· Open: contamination problem.

· Edema: swelling, which may cut off blood supply

· Contra-coup: opposite blow; brain can bounce around in skull because it floats in spinal fluid.

· Layers that hold brain

· Duramater: tough lining of brain

· Arachnoid space: stalagmites and stalactites under microscope

· Piamale (??): inner lining

· Scar tissue can build up and a subsequent injury could tear out the scar tissue and cause more injury

· Battle’s sign: Battle was a neurologist; this is a diagnostic sign of a skull fracture; bleeding in the head that is visible externally

· Scoring devices to determine amount of injury

· Glasgow Coma Score, 1974

· 3 measurements: (1) eye opening, 1 to 4, (2) verbal, 1 to 4, (3) motor, 1 to 6
· Eye Opening: eyes open right away… 4, eyes open to speech… 3, pain… 2, no opening… 1

· Verbal: Capacity to carry on ordinary conversation… 4, “word salad”… 3, no speech… 1

· Determines how much injury has occurred and chance of recovery

· TRSS: therapeutic recovery scoring system

· How well the person can function

· Lucid Interval

· Legal significance because in many head injuries, there are periods of concussion

· Concussion: loss of consciousness even though momentary

· Person suffers a head injury, they are unconscious, they return to consciousness, they are able to walk and talk and they seem normal, and then they gradually slip back into unconsciousness.  This is an indication of intracranial bleeding.  The Lucid Interval is the time when they appear normal.

· Burns

· Burn victims are bad off.  

· Methods to assess degree of burn and likelihood of survival

· Rule of nines

· A % is given to the value of the area, 

· 9% for the head, front and back

· 9% for chest 

· 9% for belly/abdomen

· 9% upper back above waist

· 9% lower back, includes buttocks

· 9% each arm, front and back

· 9% each leg, front and back

· 1% perineum, genital area

· Not very good with smaller stature people or on children.

· Degree: how deep the burn is

· First degree, surface burn, epidermal burning

· Superficial second degree burning, which goes into dermal area

· Second degree, includes entire dermal area, it goes through it

· Third degree, goes through skin and into underlying tissue

· Fourth degree, goes into deep organ damage

· Burn sources

· Flame

· Scalding/steam

· Contact

· Chemical

· Electrical

· Burn covering 

· Covering and managing burns

· Tannic acid used to be used to cover the burnt area under the theory that it would keep bacteria and infection to get to the burn… but they didn’t know there were anaerobic infections (infections that grow without air).

· 1942 Coconut Grove tavern had rotating doors, people ran into both sides and it didn’t rotate.  Coast Guard guy was burned badly and they experimented with skin grafts… they took unburnt skin of his body and plant it on the burnt tissue until it took… and 2 years later he was returned to limited active duty.

· Pugilistic stance

· Special Elements

· Attack wounds

· Can be anywhere

· Self inflicted wounds are within the reach of the person who is inflicting them on himself

· If not self inflicted, they can be anywhere

· Defense wounds

· People do certain predictable things when they are under attack.

· People pretend to protect their face and chest by putting their hands are arms up, so the side of the underside of arm will have wounds, and the side of the little finger on the hand

· Some people turn and cower giving way to back wounds

· Hesitation wounds

· Usually along with suicide attempts

· Classically described when someone tries to commit suicide by cutting wrists… they make one or two tentative cuts to see how tolerable the pain can be.

· Novel exposure to hesitation concept is worth something

· Gun… people will load the whole gun and fire one shot off to see if the gun works… which is a form of hesitation… 

· Auto-erotic injuries
· Hangings, accidental though, probably not a suicide
· Theory is that if you put pressure on the biggest nerve, it will enhance or cause sexual sensation

· Usually written off as accidental

· Resuscitation

· Pediatric CPR is difficult because pressure needed for an adult could damage the child

· How much pressure to use and how to maneuver the person you’re trying to save is difficult
· Bite marks
· Stomatology

· Consist of both incisions and laceration

· Not uncommon in sexually oriented attacks or in fights

· Proving that a certain injury was caused by a certain mouth configuration is a matter of evidentiary art

· Bruising occurs also

· Poisons: A substance that causes an untoward reaction in the person who is exposed to it… it can be mild or lethal

· The substance can be taken internally:

· Injection

· Ingestion

· Inhalation

· Absorption

· Animal poisons

· Snakes

· Rattle snakes, water moccasins, etc…

· Coral snake is of particular problem because it’s toxin attacks the central nervous system

· Gets you where there is loose skin (like between thumb and index finger) because they don’t have hinged jaws

· Red and yellow will kill a fellow

· Arachnids

· Brown recluse
· Shy, but toxic

· Scorpions

· The ones here aren’t so bad
· Toxic fish (not stressed in class)
· Jelly fish, man-o-war, sting rays
· Minerals
· Arsenic: common heavy metal; kills by causing pulmonary edema and GI problems

· Paris Green contains it

· Children’s watercolor paint can contain it especially if from overseas

· Also called “inheritance powder” because it is sprinkled on the near-dead, so as to speed up their death

· Lead: heavy metal; effects central nervous system and GI system

· Plumbism: plumbers have lots of exposure because they work with lead pipes

· Paints used to have it, because it was a good bonding agent

· Radiators used to have it

· 4,000 people/year die from lead poisoning

· Mercury

· Occupational poison

· Environmental poison

· Causes dementia

· Tuna

· “Mad as a Hatter”: goes to the occupational hazard that hatters were susceptible to; they used mercury to make beaver skin more pliant and luxurious and they would inhale it

· Gold

· Used for arthritis treatment

· Can cause toxic reaction

· Vegetable

· Alcohol poisoning

· Distilling with lead causes more head on the beer

· Cyanide

· Apple seeds

· Peach pits

· Mushrooms

· Flowers

· Oleanders

· Lily of the valley

· Poinsettia

· Misc poisons

· Chemical

· Hydrocyanic acid

· Zyklon B: compound used by US in WWI as a pesticide

· Gas of choice used by Germans

· First of the materials used in American execution gas chambers

· Destroys oxygen absorption capacity of cells

· Exsanguinations: bleeding out of cardiovascular system

· Aneurysms: weak spot of the wall of blood vessel will balloon out and blow out

· Aortic aneurysms caused sometimes by syphilis

· Embolisms and thrombi: 

· A thrombus is a blood clot that is in place
· Caused by injury to blood vessel wall

· Can cause ischemia below the thrombus.  The ischemia is like a road block… it stops circulation, and the muscle dies

· Myocardial Infarct

· Thromboplebitus: a thrombus that causes an irritation of the blood vessel

· Embolism is a blood clot (or bone or bullet or whatever) that moves through the circulatory system

· “an embolism ambles”

· It will end up somewhere where it’s passage is impeded and it becomes a thrombus

· Arrhythmias: 

· Means something without rhythm 
· More than one “spark plug” is going in the atria, and when the electrical impulses are combined, they cause atrial defibrillation, which is an irregular pattern.  The real danger from this is neural thrombi may form… little blood clots… when normal function of the heart restarts, then the blood clot can be broken loose.

· Generally atrial defibrillation is fairly benign, except for the risk of clotting

· When your heart “skips a beat” it is a symptom of this atrial defibrillation.

· Atrial flutter: an exacerbated defibrillation

· This can cause ventricle defibrillation, which will kill you

· It is important for this reason: Weigel thinks the SIDS is related to this… that the infant goes into a electrical-mishap, either an atrial defibrillation, atrial flutter, or ventricle defibrillation.
· Bangungot: “nightmare”; subject throws up their arms, cry out in pain, and then fall down dead

· Weigel thinks its related to cardiac arrhythmias

· Heart attack is a generic term for this

· Respiration

· COPD: Chronic obstructive pulmonary disease

· Like pneumonia

· Pulmonary thrombosis

Autopsies

· Can be ordered by JP or medical examiner, or JP can certify that no autopsy is necessary

· KNOW PARTS OF AN AUTOPSY

· Includes identification of decedent

· How to establish identity of an unknown person

· Finger and palm prints

· Fingerprints have come under attack recently, because it’s up to interpretation.

· Dental charts and records

· Photographs, frontal and lateral

· Natural and noted anomalies (scars, unique marks, discolorations, tattoos)

· Includes antimortem condition

· Includes portmortem condition

· Includes estimates of time of death

· May include radiographs and hair specimens

· An autopsy cannot be ordered for these cases:

· Cholera

· Typhoid

· Plague

· Small pox

· Autopsy protocol: document prepared by the pathologist, the coroner, or the medical examiner that describes the surgical intervention in the corpse.
· Anatomic Act of 1845 allows legal autopsies… used to be considered desecration of the dead

· Two types of autopsies:

· (1) Medical autopsy… done for strictly medical purposes, but it does have legal significance

· Done at a hospital

· Done for the following reasons/Purposes
· They are there to try to determine what caused the person to die

· Corroboration of diagnosis… They want to diagnosis how close the cause of death is related to what he has been treated for in life
· How effective was the treatment the decedent had received in life

· What is the course and extent of the disease

· Korean conflict: did autopsies on boys that were KIA.  Cause of death was usually gun shot.  But the boys were already developing atherosclerotic, hardening and plaquing on the arteries.

· Education… “The dead teach the living”

· Permission needed

· Parent for a child

· Spouse for a spouse

· Grandparent for their children or their grandchildren

· (2) Forensic Autopsy

· Important difference from medical: PERMISSION NOT NEEDED FROM NEXT OF KIN!  It’s up to medical examiners discretion. 
· Purposes:

· Identification of person

· What was the clinical cause of death… what disturbed this body so much that it died?  (This is different from a medical autopsy… know that)  

· What was the manner of death?  What social-legal phenomenon caused the death? (Usually different than the clinical cause of death)
· Who did it, if anyone?

· Procedure

· (Area 1) External Examination of the Remains as Found

· The appearance of the deceased at the time of death.

· Clothing can tell you the cause of death sometimes

· Clothing can cover up injuries.

· Remove clothing and then look at what injuries are showing on the body.  

· This is called “A View”

· When AV is in the notes of the medical examiner, it means an autopsy was done, but only a view was done

· Thoroughness is up to discretion of medical examination

· Protocol
· Race

· Sex

· Age

· Height

· Weight

· Color of Hair

· Color of Eyes

· If the sclera is yellow, it may be either (1) natural or (2) presence of disease.

· Capillaries showing may be a sign of forced strangulation.

· Condition of mouth

· Condition or absence of dentition

· Presence or absence of rigormortis or albermortis

· Crepitation: a crackling sound you can hear if you turn the head before rigermortis sets in

· Can be indicative of a broken neck

· Wounds (fresh and old)

· Bruises

· Amputations (Traumatic and genetic)

· Anomalies

· Pitting edema: swelling of the ankle area

· Indication of cardiac insufficiency

· Tattoos

· Post Mortem Changes

· State of nourishment is also described

· Photographs and x-rays

· (Area 2) Internal Examination

· Deals with the body and its contents

· The retrieval of bodily fluids

· Bile

· Urine

· Blood from the heart

· Cerebral spinal fluid

· Y shaped incisions made on the body because it allows a good view of the organs in place when the skin is removed

· Each organ can be taken out, weighed, described, dissected, and tissue samples taken one organ at a time

· Returned to body cavity for disposal at the mortuary

· Skull is opened by a coronal cut that has a wedge in it.  The top is taken off like a cap.  The wedge is there so that the skull will remain stable when it’s put back on.

· Protocol

· Form 1: Straight narrative

· Attending pathologist describes what they see in the order they see it.

· Problems: standard language is used, and it may not be specific enough; individuals may describe things different
· Vermiform appendix: worm-like appendix

· Form 2: Fill in the blanks

· Give descriptions by choice of language

· Problem: doesn’t give individualistic description a narrative would

· Opinions:

· Cause of death

· Manner of death

· They are Public record

· Autopsy: “to see for one’s self”

· Know the difference between medical and forensic autopsies.

· Purpose behind each, what you’re trying to find.
· Anthropologists
· These people are called in to help medical examiner

· Vocab is important here

· Toxicologist: people who are learned in the matter of toxic substances

· Histologist: concerned with cells

· Hematologist: concerned with blood, as opposed to a serologist

· Serologist: concerned with body fluids (spinal fluid, urine, semen)

· Radiologist: x-ray specialist

· Skiagram is an old word for an x-ray

· Alienist: psychiatrist (because they alienated the mental condition of the person from himself)

· Talking doctors: psychiatrists (because they talk to you, not touch you)

· Diener: a lay person who was trained to perform the dissection; 

· The diener, who is the autopsy assistant who does the cutting, can make or break an autopsy

· Dentist

· Mechanical Engineers

· Hemoldynamics: blood splattering

· Can tell you where a drop of blood came from
· Botonists: people who study insects

Automobile Accidents

· DIFFERENT FROM OLD NOTES

· Movement 

· Turns, because people are changing direction

· Passing

· Slowing or stopping

· Cell phones cause this because people aren’t paying attention to what they’re doing and they take their foot off accelerator

· People miss exits

· Entering traffic

· Reversing

· Lane change

· Most common
· Causes
· Speeding

· Right of way, failure to yield

· Tailgaters

· Driving to the left of center

· Failure to watch traffic signals

· Improper turns

· Improper passing

· Basic components

· (1) Human factor—driver and victim

· Driver

· Identification is important and hard

· Retrograde amnesia: it’s a function of a head injury

· Someone has an injury and can’t remember the events that led up to the injury

· Post traumatic amnesia

· Someone has an injury and can’t remember the events that led up to the injury

· Transposition: where people are thrown around in the car

· Especially drivers and passengers that do not wear seatbelts

· Ejection: being thrown from the vehicle

· Factors in determining reasons for ejection

· Homicide

· Suicide

· Accident/elopement

· How to tell who was driving from physical indicia:

· Where do you find them?  Are they in the driver’s seat?  

· Shoulder straps; if the shoulder strap is over the proper shoulder, you can tell which side of the car the person sat on

· Pedalstamp; if there was an attempt to brake the car before the crash; can go through the sole of the shoe and be impressed on the ball of the foot

· Glass against the face

· Impact of the wheel or windshield

· Post traumatic injury (things inside the car may hit the people)

· Problems with drivers that can cause accidents

· Prior activity has a great deal to do with what’s happening in the accident; where have they been; what were they doing just prior to the accident; what is the emotional state of the person

· Accidents are common for people coming back from funerals

· Impairments

· Fatigue

· Alcohol

· Carbon monoxide

· Medications

· Disease (diabetes, arthritis)

· Epileptic seizures

· Age (auditory acuteness goes down; reflex time increases; perception time increases)

· Neurological events

· Cardiovascular events

· Distraction within the vehicle

· Children

· Phones

· Other drivers

· Pedestrians

· People under 5 feet in height that are hit straight on go under the car.  If they’re hit at any speed and they’re taller than 5 feet, they’ll go over the hood, because their center of gravity is higher.
· People standing or sitting near the road, can be pulled underneath a huge 18 wheeler truck if the truck is going really fast.

· There is a prejudice against the car and for the pedestrian

· Tend to be injured or thrown as a result of their center of gravity

· Responders

· Law enforcement

· File a report including statement and observations

· Note: it’s very impressive to put a uniformed officer on the witness stand; this does not mean they are correct or infallible.  So there is a prejudice in favor of the officer.

· EMS

· File a report including statement and observations

· Fire department

· File a report including statement and observations

· Don’t usually testify

· Good Samaritans

· Don’t usually testify, because they usually don’t stick around

· Witnesses

· Injured parties

· The condition of the injured party can tell you something; clothing, arrangement of, destruction of, condition of; tire marks; glass; paint scrapings; soil (upon impact, dirt drops from not-new cars because it is jarred loose); 

· Insurance adjusters

· Note: Insurance attorneys can go to scene of a crash, and are often summoned by the participants; plaintiffs lawyers can’t do it.

· (2) Vehicle
· Identification of vehicles at the crash

· What is the make, model, and what is the recall or problem history of the car?

· What is the condition of the vehicle now?

· What positions did the vehicles occupy initially?

· What positions do they occupy upon contact(s)?

· Where was the subsequent motion after the contact(s)?

· Where did the vehicles come to rest?

· Vehicle check

· History of the various things that need to be reviewed…

· Tires: condition; inflation level; where the wheels free turning at the time, or where they stuck.

· Skid vs. Scuff

· Scuff, wheels turned to side

· Brakes: condition

· Steering

· Shocks and springs

· Exhaust condition (goes to carbon monoxide)

· Hazard lights

· Turn signals

· Reverse lights

· Mirrors

·  (3) Environment

· Hit and Run Accidents

· Problem for the attorney: 

· What do you need to identify the suspect car at the scene at the time and who was driving it?  Without these things, there is no hit and run case.

· Can you establish that this car was at the scene at the time of the accident?  Was it part of the accident?

· Who was behind the wheel?

· Measurements

· Problems

· Failure to set the measuring-stick-wheel back to 0 messes up the measurements

· Transposition of numbers (human error)

· Measurement on a curve

· Scene

· You need the topography

· This is more than the DPS chart

· What surrounds the scene?

· What is the composition of the road?  Does it change?

· Glare

· Blacktops give mirages

· Lighting at that time of day

· First light and last light of the day are the most dangerous times in terms of visual acuity, because it’s gray outside, and colors tend to merge

· Obstructions, natural and man-made

· Construction
· Experts

· Traffic and highway engineers
· Surveyors

· Mechanics for this type of vehicle (for this particular vehicle, hopefully)

· Physicists

· Photographers

· Traumatologists: who can look at the wounds that were suffered and can tell you what probable happened inside the car

Psychological Autopsy
· Based on a look back theory

· Complex and controversial

· Complex because it takes a minute understanding of what happened

· Controversial because it deals with the mind, and courts are weird about things with the mind

· Note: a suicide is an easy investigation if you don’t want to do one.

· Began in LA

· Anxiety that would produce self destructive thoughts: 

· Most stressful: Death of a spouse.  

· Then death of a child, Then loss of job, etc

· Idea of using suicide profile in court cases to show by scientific evidence that this person’s past history did or did not look compatible with a self destructive act.

· Some of the things are evidentiary

· Ex: lady who was shot was going to go get her driver’s license removed… that’s contrary to someone who is about to end their life

· Some are personality

· The person who is self destructive doesn’t give a crap about anything.

· Cri de Qour: the unsuccessful attempt that is a cry for help

· Curphy: the main proponent of the idea of the look-back theory

· Take the point of death, the presumed point of death, and move back by minutes, hours, days, weeks, until you run out of indicia of self destruction… 

· Indicia of self destruction can be mapped out in a sine wave.

· Presumptions that were clinically significant before the suicide and evidentially significant after the suicide

· The person who is acutely, seriously depressed is quite often not a candidate for suicide because they don’t have the energy to do anything, they don’t care to do anything

· Suicide stages:

· First stage: considering self destruction

· Note: Children (pre-teen and teenage years) do commit suicide.  Children don’t want to kill themselves; they want to kill the situation.  This is why children can be turned around more than a self destructive adult.  They don’t understand the finality of death.

· Second State: Seriousness of the sadness; the person doesn’t see a way out.

· Third Stage: planning

· Goes along with mental hesitation; people consider the least painful way to leave.

· Male-attempted suicides were more successful because they used more dramatic, violent means.

· Memorabilia… suicide notes

· Fourth Stage: acquisition of the means; beginning the steps to execute the plan

· Buying the gun; buying the medication

· Deciding where to do it

· Fifth Stage: Execution

· Evidentiary things that are looked back upon for indication of planning
· What statements were made?  To whom were the statements made?

· Memorabilia

· Suicide notes

· Holographic wills

· Curphy is the grandfather of the psychological autopsy

· Vulnerability of Curphy’s theories

· The note is the end of the discussion… that if there is a note, it’s definitely a suicide

· Sometimes people change their minds; it is still murder to kill someone who wants to kill themselves

· Reaction

· Residual guilt is important

· Some people decide not to commit suicide because the people who will be left behind will be too upset

· Prior attempts: once someone has tried it, they’re more likely to do it again

· Court recognition

· Courts don’t like psychological autopsies

· Note: Daubert has not been applied to the psychological autopsy in Texas

· Texas State Hospital Case (794 SW2d 937):  Mental hospital that had conducted its own risk management assessment, and then they had a patient commit suicide; they did something like a psychological autopsy.  Issue was whether or not this was a breach of privacy.  Privacy was ended when they told the family that they were going to do a psychological autopsy.

· McLaughlin Case: he was drunk; he stepped out in front of a bus and was killed.  Etena was the insurance company.  The insurance policy had a 2 year incontestability clause… and he was within the 2 years.  There was a clause that suicide, sane or insane, voids the policy.  The court upheld the clause.

· Gardo case: new jersey case; the deceased drowned; the defendant was the psychiatrist; this was a malpractice case… failure to warn, failure to advise, failure to meet standard of care; the defendant won because the court said that ( failed to show proximate cause.
· Tarrasoft case: There is a duty to warn of a dangerous personality.  

· Other case that was right after Tarrasoft: Failure to warn the family of a failure of a self destructive personality is not actionable.  This case eroded the Tarrasoft holding.

Health Care Delivery System

History and development
· Used to be broken down into two basic components

· (1) Medicine

· (2) Active intervention ( Surgical intervention 

· Beginning of the idea of surgical intervention: Headaches ( caused by closed head injuries, hematomas ( used to bore into the skull to relieve the pooling blood that was creating the pressure, and patients tended to survive.

· Idea of specialization came next

· Big problem early on: Sepsis

· When you open the body, you open the door to foreign bodies

· Healing went closely with religion, and that attitude still exists today

· Roman and Greek influence

· The Romans provided first public hospitals for the benefit of their soldiers.  They wanted their troops healthy so that they could fight.

· Slaves were allowed public healthcare too because of their economic importance

· The Romans and the Greeks gave us the idea of the ethics of medicine and the idea of medicine by the hest system.

· The problem with having health care available to certain classes for certain reasons is still with us today.

· Developed prioritization of patients… emergencies vs. general 

· Pliny: first medical cynic

· All the blame is thrown upon the sick man only.  The person who is dead and gone is on trial.

· Modern example: loss of chance and comparative negligence.

· Middle Ages

· Practice became more than it was 

· Carob… used because of superstition.  A carob is a little green round thingy that he held up in class.

· All superstition has its roots in something pragmatic.  If you do something and its successful, you want to do it again.  If you do something and it’s unsuccessful, you don’t want to do it again.
· Modern example: lawyers use precedence.

· Superstition

· Royal Touch (England): It was believed that if you were touched by a member of the royal family, you would be cured of scrofula (a form of TB)

· Cupping: if you had a boil or an infection, you heated the cup, put it over the afflicted area, and the vacuum created by the heating would draw the infection to the surface.

· Epidemics

· Came along because no one knew how to deal with them.

· Ideas came along to try and treat them

· Note: All medicine is experimental, and experimentation generally is a matter of repeating that which works.  (Same with superstition)

· Hemetics: cleansing the body; bleeding the body (probably what killed George Washington)

· Guilds

· Barbers became surgeons 

· Became turf protectors, and formed guilds

· Guilds = unions

· Used to regulate practice, quality of work, etc.

· Calvary guide-on is red at the end of the pole

· Apothecaries came along.  They were more interested in medicine than the barbers.  Developed the Royal College of Surgeons.

· Some came to the US and gave us a whole new attitude of practice, because they weren’t regulated.

· Schools

· First medical school: in Pennsylvania

· Then Harvard

· The first physician to come to the US was Sam Fuller

· First female physician was Margaret Jones (1648) and she was hung as a witch.

· Statutes regulating medicine began in 1649.

· Midwives came about because of the frontier… laypeople did it because there was no one else to do it.

· Women did it because gentlemen were not allowed in the birthing rooms.

· We still have midwives in the US

· First C-Section: done by Dr. Bennett in 1694 on his wife.

· Used to be against the law for a family member to intervene

· War

· Advanced orthopedics
· President Washington had 3 doctors in his final days

· Dr. Dick: was against leaving him as he was but that they felt they were right in their treatment of Washington

· Standard of care.  Superstitions create standards.  Standards become customs.  The standard of care discourages innovation, which is essential to health care improvement.

· Protocol is a method of doing something that has been approved over time.

· Straying from protocol means you may discover a better way to handle a situation.

· Ex: civil war treatment to most everything was amputation and tunicates.  Tunicates built up toxic substances and if released could cause death… but that was discovered by accident

· Stethoscope: developed to save embarrassment from putting ear up against woman’s chest

· Anatomical Act of 1849 (England): stood in the face of custom religious belief and tradition in that it allowed dissection of corpses… autopsies.  

· Two Scottish men: **Remember them!** Burke and Hare… lived in Edinborough, which was a seat of good medical training of the time.  Doctors depended on people to provide them with cadavers illegally, because England thought it was wrong.  This is where grave-robbers became proficient.  Families would stand armed at night near the graves of the newly buried family members.  Burke and Hare were staying at a boarding house and someone died, and they couldn’t find a next of kin so they took him to the medical school and got paid.  So they began scouring the area for freshly dead people.  They became killing people… “burkeing.”  Burke would sit on someone’s chest until they died.  They were caught, and Burke turned against Hare, and Hare was hung and Burke went into prison.  Notoriety of the trial: public were more fascinated by what they had done… and so we got the Anatomical Act.
· Lister came up with a germ theory.  No one believed in germs back then because you couldn’t see them.  No one sanitized things.  Lister came up with carbolic air, and he was ridiculed.
· Mid 1800’s 

· Three most important things to come out of the 1800’s as far as medicine is concerned.

· Anesthesia developed

· Anatomy 

· Asepsis

· These things enhanced the utilization of hospitals and of surgeries

· Spanish American War changes to American Medicine
· Yellow fever and other diseases were prevalent

· Army issue cloth that soldiers were to wear around their waists at night.

· Totally ineffective

· Lesson: there is a tendency for human beings to do something.  

· Polio in the states

· Every summer, some little kid would get it.  No one knew where it came from.  Theaters were closed.  Water fountains were closed.  Public places were closed.  Human contact was closed.  This is because at the time, quarantine was the way to treat things.  

· If someone in a household had a disease, a colored-coded card was posted on the house to make sure access in and out was limited.

· Turns out human fecal matter spread polio

· Officer Lazear and others volunteered to be bitten by mosquitoes and sleep in the beds of soldiers who had died to see if they could figure out how these diseases were contracted.  Lazear caught yellow fever and died.

· Culex (intermediary of yellow fever)

· Anophales Quad (intermediary of malaria)

· Sanitation became important

· Medical records were important

· Between WWI and WWII changes to American Medicine

· Ascending of surgery

· In 1911, the American College of Surgeons determined that the hospitals in the US were in awful condition

· They made a list of hospitals that were acceptable and the night before it was to be released to the press, the list was stolen and destroyed.

· But during that time, surgeons then began to take over hospitals.  Beginning of revolution of hospitals.

· Doctors could practice anywhere, surgeons needed hospitals

· They were effective because they were unified and self-policing.

· General practitioners were jealous and mad, and over time, people then got education in both medicine and surgery.  This was a bad combo.

· Basic treatment at the time: house calls

· Sidebar: the people who are best able to police themselves effectively are the people who are involved in the art/craft.  Self-policing by an industry is the most effective way of improving the industry.

· Great Depression

· House calls became accentuated when the depression came along.  People didn’t have any money.  People didn’t have any insurance.  
· The hospital had a stigma because when you went to a hospital, you didn’t come back, because you’d catch things from other people.  (Mosocomial)
· During wars, the Army kept hospitals clean and disease rate went down.  But after wars, sanitation went down again.

· You could smell hospitals from a mile away because of the antiseptics used to clean.  Lister’s germ theory finally caught on.

· Antibiotics—1940’s

· Fleming found some moldy bread and cultured the mold into penicillin.

· Used for the benefit of the Army mostly

· Death at the time was mostly caused by pneumonia.  

· Why?  No one knew how to treat it.

· But when antibiotics came about, it cured pneumonia.

· But when antibiotics came about, sanitation went away again.

· Problem: some people are allergic to penicillin (anphylaxis)

· Cancer was a big killer at the time too

· Childhood diseases

· Sister Kenney: one of the few nurses who was elevated to the status of physician because she could deal with kids that had polio

· Humphrey’s Remedies

· Homeopathic stuff
· This kind of self treatment was very popular

· Inoculations

· Treatment of the well patient

· Got it’s start right when the war came

· There wasn’t much money at the time for civilian hospital development.

· At first there was no money.

· And when there was, it was used to build military and naval hospitals (VA hospitals).

· VA hospitals date back to Abraham Lincoln

· The hospital became a place where people who were injured in the war were given long-term in house care.

· Cirrhotic patients were prevalent

· Soldiers that were gassed were prevalent

· Shell shocked soldiers

· A mental wound

· Shell shocked = combat fatigue = post traumatic stress disorder

· Same thing, different names

· This developed to a general hospital for a special kind of patient. 

· These hospitals became a huge place for human experimentation

· Places prime for human experimentation:

· Prison

· Military

· Hospitals on patients that don’t have any choice

· More on Hospitals 

· Neighborhood facilities

· Serviced by neighborhood doctors

· They were very local

· Ambulances

· Became a feature of teaching hospitals, because teaching hospitals had an extra added attraction of staff—interns!

· Interns went to teaching hospitals for a year to go through different rotations (ob, general medicine, surgery)

· A little exposure to everything

· People with serious problems would appear in the back room of the hospital.

· People realized that it would be better to go get them

· Interns were used as drivers and patient-loaders

· Hospitals had contracts with funeral homes and the hearses would be used to go pick up people.

· People didn’t like that, so then hospitals began using other vehicles… green with white cross

· Third party payors

· Dallas Teachers were first to do it
· They would go to the hospital and get a reduced rate to the hospital nurses
· Blue cross

· For a little more, you could have a doctor treat you

· Blue shield

· Blue cross and blue shield also appeared when socialized medicine was over the horizon

· No one like socialized medicine because it was considered a cousin of communism
· Philosophy of Medicine

· Nurses went into nursing because there were very few professions a woman could go into (teaching, stay at home, waitressing, bedside nursing)

· The idea of salvage was changed in the medical system because there wasn’t much you could do to salvage people, but you did everything you could because once life was gone, it could not be gotten back

· Eventually, the idea that “there’s a time to quit” came about

· “Open staff” means that if you have a medical degree and a license, you could be on the staff of your neighborhood’s hospital

· WWII changed all of this altogether

· Truncated training of doctors

· When there were enough doctors, the ladder went up and it became harder to get in to med schools.  It was the guilds way of protecting themselves.

· But when the war came about, all the doctors went to war.  Some were killed.

· After the war, there was a shortage of doctors

· Army developed a 3 year program to get people out of med school

· Truncated down to 2.5 years

· By this time, specialization had shown up and it was hard to get general doctors to work in the neighborhood hospitals.

· Philosophy of the hospital and medicine has turned into MONEY!  

· How many can we afford to save?

· How much equipment can be used?

· Old philosophy: save everyone

· New philosophy: can’t save everyone, so try to save who you can.  Save the most promising first.

· People are being killed every day because a healthcare provider has chosen not to save them

· After WWII:

· Most important things in American medicine to come from this time period:  MONEY.

· We were short on hospitals and because we came out of the depression and we won a war… and legislature responded: GI Bill passed

· Money paid to families of the dead

· Survivors were also given cheap housing anywhere in the country, which provided mobility

· Money paid to survivors so that they could get an education because their jobs were lost and taken over by those who would not have otherwise had the job if not for the soldier leaving

· Some of them already had a bachelor’s degree, and so they were able to get an advanced degree… DOCTORS

· Some of them were doctors trained by the Army… SPECIALTIES

· So then we had lots of doctors and they weren’t necessarily from the area in the hospital is in.

· Hospitals became closed staff

· It began to get difficult to get a job… new doctors had to show what made them special… specialties, certifications

· The hospital became the focal point of health care delivery… no longer the home.
· People went to hospitals for everything, so the hospital became a general practitioner

· Emergency rooms became outpatient clinics

· More 3rd party payors showed up, because there was more money to be made.  

· Diagnostic devices improved

· Procedures improved

· Medications improved

· Costs improved

· EMS changed the whole methodology of the entire hierarchy of practicing medicine…

· Putting interns on an ambulance was not as effective as putting a former solider on an ambulance

· This was the start of the autonomy of the health care deliverer…

· Legal developments
· Malpractice continued at same pace as before the war

· Negligence 

· More sophisticated patient who was more likely to question their care than patients before the war

· Government regulation came along

· Hill Burton Act: improvement of hospitals

· Came along with GI Bill

· Government provided money (which came from the public) for hospital improvements, if the hospitals would do something for the public

· This law was the beginning of the concept that there is an obligation to provide health care, i.e. a right to health care

· “You take my money and so I have the right to see how you use it.”

· Labor issues

· Doctors have gone on strike

· In house counsel showed up recently (last 25 years)

· Corporate law in a medical setting

· Hospital administrator employees would work during the day, take law school at night, and then go back to their previous employer as attorneys

· This is not malpractice law; it’s corporate, regulatory law

The Patient


The Patient within the Healthcare System handout

1. Used to be a patient and a doctors

2. Patient and a doctor, with a hospital involved

3. A registered nurse showed up.  Technologists showed up… lab workers, x-ray… these people were not nurses or doctors.  Pharmacists showed up… and began purchasing from wholesale drug houses

4. Patient at the center of everything; everyone was supposed to be there to serve the patient’s needs

a. Today, Weigel says money is in the middle



· Early (covered above)

· 1st half: the patient was a passive recipient

· 2nd half: the patient began to take responsibility and had to do things for their own health… like taking medicine as told

· Patients changed.  

· They became better educated because of radio and television.  They were more informed.  

· They were more mobile

· They were more expectant.  More hopes for cures.

· Note:  when a patient is in trouble, they have a hope for alleviation of their problem.  Their hope spins off into a desire for a good result.  The desire turns into a belief that they can get a result.  The belief turns into an expectancy.  

· Hope ( desire ( belief ( expectancy

· This is what the right to health care delivery rests.

· People believe that since they believe they have a right to healthcare, that it should be the law, and it isn’t

· This belief has to be balanced with $$$

· What kind of healthcare?  Not all healthcare is created equal.

· Current Major Issues
· Access: biggest issue

· “How do I access the healthcare delivery system?”

· Too many people need healthcare, and so charity hospitals had to turn away people who had other resources.
· Hohfield’s Correlative: balance between right and duty.  If you have all duty, you are a slave.  If you have all rights, you are a tyrant.  

· “I have a right to practice law.  I have a duty to the court.”  Do I have a duty to take any client?

· “I have a right to practice medicine.”  Do I have a duty to take any patient?  Does the patient have the duty to compensate me?

· Cases

· Does a physician have to take a patient?  
· Urutia v. Patino, 1927: a doctor; a patient.  The former patient called the doctor and asked if the doctor could make a housecall.  Doctor said no, I don’t want to make a housecall.  Doctor was sued.  Court said “you do not have to take a patient if you do not already have a doctor-patient relationship.”

· Childs v. Weiss:  Ms. Childs was about to have a child.  She was traveling from Dallas to Texarkana, and was having problems.  She pulled off the road where she saw a sign for a hospital and she asked for help.  The nurse on duty said that the lady would have to call a doctor, because it was a private hospital.  The nurse calls the doctor.  The nurse describes what she’s seeing.  Ms. Childs was sent away; she was told by the nurse who was told by the doctor to go back to her own ob/gyn in Dallas.  She lost her baby.  She sued.  The doctor had no obligation to treat her.  Did the nurse convey the right information to the doctor?  She sued the hospital authority and they said they were immune because they were a governmental immunity.  If she had turned around and gone back to Dallas, would she had salvaged the baby?  Was telling her to go back to Dallas a form of a prescription? 

· Wilmington General Hospital v. Manuel (New Jersey): obligation of the hospital to take a patient.  A baby had an upper respiratory illness.  The baby had been treated by its pediatrician.  The pediatrician was not available when the baby’s fever spiked.  The parents took the baby to the hospital’s emergency room and they talked to the nurse.  The nurse was reluctant to do anything for the baby because the baby had been prescribed medicine by the pediatrician.  The nurse told them to go home and find their pediatrician.  The baby died before they could get to their pediatrician.  If it is a frank emergency and the patient was drawn to the hospital there is a duty on the hospital.  There is a parallel to contract law; detrimental reliance.  
· O’Neil v. Montefeorie General Hospital (New York): O’Neil was a middle aged man and woke up with chest pain one morning.  He and his wife walked to the hospital and presented to a nurse.  The nurse on duty called the on-call doctor and talked to that doctor.  The nurse told O’Neil to come back in the morning when a doctor on O’Neil’s insurance plan is there.  He died.
· Childs v. Greendale Hospital (Texas): same case as Childs v. Weiss, but this case is against the hospital.  Texas said the hospital is a quasi-governmental body so it’s immune from suit.  Did the nurse give enough information to the doctor and to the patient to create a duty bearing obligation to the hospital?  
· Murphy v. Valdez (Texas): Murphy worked at a hospital.  Did the hospital have an obligation through Murphy to take in Valdez?  Valdez was in her second pregnancy.  She had delivered her first child by C-section.  She was being managed by a midwife.  The midwife examined the woman and made the determination that the baby was in serious trouble.  They drive to Corpus Christi.  They go to the back door of the hospital, and Murphy answers.  She explains to the Valdez family that she has instructions that she’s not to let someone in unless there is a physician there.  They ask Murphy to come out to the car and look at Valdez.  She does.  She realizes that the old C-section wound is rupturing.  Murphy offers to call an ambulance.  The family declines.  Murphy offers to call a police car to escort them to the big hospital.  The family declines.  They turned around to go home.  She dies on the way home.  The Valdez family files a lawsuit.  The Board of Nursing Examiners brings a law suit also.  They took her license saying that by her license, Murphy has a duty to provide nursing care when it’s needed.  

· Lunsford v. ???: Lunsford was a nurse in a small hospital.  She was a single mom who worked part time.  She was told not to admit any patients who do not have a doctor on staff or else fired.  Jackson presents with a heart problem.  Lunsford asks the doctor on duty if she can admit Jackson.  Doctor says no.  Jackson is not doing well, but she puts him and his friend back in their car and tells them to go home.  Jackson dies.  Board of Nursing took Lunsford’s license for not providing nursing care. 
· Baytown Baby: on Christmas morning in the 70’s, a baby was born.  The baby had Highland membrane disease, which could only be treated in very few places.  The baby could not be taken to the hospital in Houston in time.  Hermann could take the baby, but that life flight didn’t have the range to get to Baytown and back.  Scott and White in Central Texas could manage and take the baby.  How do you get the baby to help?  The baby’s parents were unemployed.  A news helicopter picked up the baby to an intermediary point where an Army ambulance could pick it up and take it to Scott and White.  The baby died a few weeks later.  Did the delay getting the baby to the hospital contribute to his death?

· If a patient thinks they’re an emergent case, then the law thinks of them as an emergent case, until it’s shown otherwise.

· Locum Tenens: substitute physician; a person who stands in for the regular physician
· Statutory Authority

· The Texas Legislature came up with the Texas Patient Transfer Act.

· Health and Safety Code §241.001
· (1) Before you transfer a patient, you are to notify the recipient hospital and confirm that they will take the patient and tell them what time the patient may arrive and by what method

· (2) What support measures have been instituted; what support measures do you institute while they’re in route

· (3) What personnel and equipment are needed for this transfer to make it successful

· (4) What records are going to go with the patient

· (5) There is to be no capricious or discriminatory refusal

· Emergency Medical Treatment and Active Labor Act (EMTALA): this ensured some form of rudimentary access; treats baby deliver as an emergency
· Ancillary Issues

· Abandonment: if you do create a healthcare delivery relationship with a patient, when can you quit?

· As a practitioner, you can quit when no more care is needed.  The doctor is the judge of that.  Standard is reasonable ordinary prudent physician.  

· You can quit when care is no longer available.  

· You can quit when the patient decides that they don’t want you as a doctor anymore.
· When you don’t want a patient anymore, you must give them:

· Notice

· Time to go find somewhere else

· Assistance in finding the substitute and advising the new substitute

· Consent

· Has been shifted from battery to negligence

· History of consent: doctor knows best

· The real difficulty in consent is not getting the consent, and this is why informed consent is a MYTH in reality.

· Comprehension is a problem; does a patient understand what you’ve told them?

· If a doctor deliberately does something to a patient without asking… battery

· 2 general basic rules on consent… Who’s standard are you working off of… the physicians or the patients?  

· The test is what ROP-Physician would tell or ROP-Patient would want to know.

· Majority Rule: The test is what a ROP-Patient would want to know.

· From case: FBI clerk worked in Houston and was transferred back to FBI headquarters because he had a bad back.  His treatment turned out bad.  Did he have informed consent that there was such a risk?
· Patient Education

· Future legal problem because it has some similarities to informed consent.

· Consent and education are so subjective that it sounds good, but doesn’t work well.

· Patient education brings up the question of shared responsibility.

· Malingering

· This is not hypochondria; it’s a medical phenomena that is distinguishable

· 4 basic types

· Exaggeration

· Taking a disability or a pain, sign, or symptom, that does exist, and enhancing it for whatever reasons.  There is a sound basis for the original complaint

· Preservation

· Keeping a once existent condition and keeping it around longer than its actual existence; for attention; for economic support

· Transference

· Taking a known condition and, like exaggeration, making it more interesting; 

· Fabrication

· Creating a problem; for attention; for economic support

· If someone is malingering, they need treatment… not necessarily for the injury or disease

· Post litam motam: disease or disability that is caused or enhanced by litigation

· “Greenback plaster syndrome”: (early 1900’s): a plaster mold of something that was put on someone to facilitate a cure (like a mustard plaster); a greenback is a dollar; getting money cures a defendant with an injury

· Syndrome (def): a collection of signs and symptoms that can be attributable to a certain situation

· Children

· Family code says that (unemancipated minor) children can consent to treatment of a disease on their own; they can consent to treatment for pregnancy, but not an abortion; they can consent to treatment for alcohol, drug, or substance abuse.

· For medical purposes an emancipated child is one who is (1) under 18 (2) is on active duty in the military, (3) who is over 16 and is de facto emancipated (which means living alone and managing their own affairs).  They can ask for and consent to treatment.

· A minor can consent to treatment of their child.

· A bona fide marriage emancipates a minor child for medical purposes.

· A minor spouse can consent to the incapacitated minor-spouse treatment.

· De jure emancipation

· Legal emancipation

· Elements

· (1) subject minor is considered to be mature

· (2) seeking parental notification for medical treatment is not in the child’s best interest

· (3) there is the potential for abuse if notification does take place

· In re Doe, TxSCt: a minor pregnant child who wants a judicial bypass to notification to parent.  

· Physician reliance on apparent maturity: if there is sound reason to believe that a child is of age when they say they are, the physician will not be liable

Records
· Health and Safety Code §181.001-.008

· General Hamond, of the Union Army, introduced uniformity in records

· Reasons we have to have records

· Third party payors: if you going to get paid, you’re going to have to show what you need to get paid for.

· Litigation: if you have a record that shows something was done, you have a primary claim that something was omitted

· Government regulations: they’re a prime payor in Medicare and in state programs

· Purposes to keeping records

· Primary: The primary beneficiary is the patient.  The purpose is to get money, to protect yourself against claims

· Secondary: Other patients

· Tertiary: Education

· Experimentation: All medicine is experimental.  

· Accounting: what is cost efficient, what is cost retrievable

· Satisfy legal services

· Qualities of records

· Private, because they contain very personal information that people generally are reluctant to share than for no other reason than their desire to keep their life private

· Confidentiality (this has to do with proceedings, whereas privacy has to do with the individual patient)

· Accurate (which means Complete and Corrected)

· Brevity (if a record is too long, it won’t be read)

· Legible

· Timely (because the closer to the time the patient was seen, the more accurate it would be)

· Honest (nothing should be fabricated or changed after the event)

· Correction of records

· When you correct a record (and it’s important that a record is corrected), it is an admission that there was a mistake made of some significance

· Should be done this way

· Error in the text should be deleted, not obliterated, so that it’s clear that it’s an error, but that it still can be read.  

· Rationale: other people may have acted on the wrong information before the record was corrected

· As close to the deletion as possible, the correcting authority should initial it, and put down the time and date of the correction.

· The correct information, and the reason for the correction, should be made where it can be retrieved by the person looking for the information

· Contents

· When and who made the record

· What took place by whom

· Axioms

· A good medical record is a good legal record.
· Not recorded, not done

· Not signed, not valid.

· Not legible, not safe; not legible, not usable

· Ancillary observations

· Records of pain medication.  Pain suppressants prove that the person is not in pain, not that they were spaced out.
· Medications that are discontinued.  When was the order written?  Why was the order written?  Were the medications discontinued?  

· Records that would be available for comparison.  (1) The admitting diagnosis.  (2) Working diagnosis.  (3) Final diagnosis.
· Types of Records and their shortcomings
· First responder records (EMS)

· Often overlooked.  The patient’s problem didn’t start when the patient got to the hospital.  They are not usually put into hospital records

· Emergency Department Records

· Stay in the emergency room, and quite often they’re not referred to again by the staff 

· Admission Records

· Business record is established… whose going to pay?  Waivers of information are also here.  Can sometimes include experimental protocol consent forms.  Durable power of attorney can also be done here, but this is psychologically a bad time to present this to the patient.

· Medical History 

· Starts with vital signs; pain; systems history; 

· Negative findings left off

· Physical examination

· Negative findings left off

· Doctor’s Notes

· A.k.a. progress notes

· Observations and orders by the attending

· Includes: Tests, medications, diet changes, routine, general impressions

· Lab Reports

· Usually have the normal values printed on them

· Pathologists notes

· Medication Sheet

· Vital signs, meds ordered, meds given, meds discontinued and explanation

· Nurses Notes

· Most valuable of all medical records, because nurses are there day in and day out watching the patient more closely, and they have a capacity to convey a great deal of information

· Lack of completeness, documentation that is too short, information left out

· Failure to report a signal event

· Failure to report a change of condition

· Failure to use standard abbreviations

· Special duty nurses…

· These are private nurses that can be hired to keep better records 

· When a special duty nurse is there, the regular shift nurse may think that she doesn’t have to pay much attention because of the other nurse watching

· Consult Sheets

· When a consult is called, the question is “was it ever fulfilled” and “why was it called” and if so “what was the recommendation made by the consult”?

· Second opinions are generally not welcomed
· Operating room records

· Consent, anesthesia, second surgeon notes

· Obstetrical records

· Momma and a baby… two sets of records

· Recovery room records

· Dietitians notes

· The wrong diet on the wrong patient can be a big issue

· Social service notes

· Chaplins, social workers

· Dr. Coobleross: Cook county doctor in the 60’s; concerned with the managements of dying patients; discovered that the most contact terminal patients received was with utility workers (sheet changers); nurses and doctors tend to avoid; 

· Pharmaceutical records

· End of life records

· Start at the beginning of treatment

· Death certificate

· Ideally signed by attending physician

· Durable power of attorney

· Autopsy report

· Discharge note

· Miscellaneous

· Transfer Records

· Transfer of Records… Access to records

· Weigel’s rule: send the records you would want yourself.  Which means all of the records.

· Incident Report

· An incident is something that has gone wrong in the facility.

· Incident = Bad news

· Incident: Something that happens out of the ordinary, of consequence which affects or may have affected the patient or patient care that is inconsistent with routine.

· Generally speaking, incident reports are business records.  But when you run into HIPPA and privacy problems, these reports can be personal to the patient.

· Examples of incidents

· A patient that’s doing well and ends up dying.

· Medical errors.  Misdiagnosis.  Misprescription.  Mismanagement.

· Untoward reactions.  Something that’s unanticipated in the general course of things.

· Sudden change in condition

· Unrelated injury, unrelated illnesses

· Institutionally caused illness… nosocomial illness.  Iatrogenically caused illness.  

· Redeeming properties of Incident reports: risk management; administrative changes; litigation
· You must protect the incident report from unwanted and unwarranted disclosure.

· Committee reports are not discoverable, unless they are compromised.  Why?  Because keeping them from being discoverable enhances candor in the committees.

· Questions come up about how much of the report is discoverable if only a portion of it has been compromised.

· Weigel thinks only that portion is discoverable.

· Patient access to records

· General Rule: Patient has a right to the information in the records.  They do not have a right to the paper that the record is on.

· HIPAA: Health Insurance Portability and Accountability Act (1996).  Basically states that a patient has a right to inspect and copy protected health information.  Patient’s written request must be responded to within 30 days from date of request.  Texas says 15 days.

· Texas version of HIPAA: Doctor-Patient confidential communications privilege belongs to patient or the physician. 

· Who pays for production of records?  The physician can charge $25 for the first 20 pages and 15 cents per page thereafter.

· Whalen v. Rhodes (SCt): NY statute required that a report be made for every prescription for drugs that had a substantial potential for abuse.  SCt said that there were two privacy interests (1) to avoid disclosure of something that is personal (the fact that this patient is being prescribed this drug), and (2) to protect certain choices.  Court found no privacy breach because of the limited access to these records.

· Spoliation: 
· Rules of spoliation:

· Any record that goes missing raises the suspicion of some form of dishonesty.
· A record that is removed from its normal chain of custody risks going missing.

· Records have been destroyed and altered on purpose.

· Even if the destruction was for a benign reason (like a mistake).
· Intentional-innocent: a reasonably ordinary records librarian would destroy the record
· Intentional-mens rea: destroyed because the person doesn’t want people to find it.

· Negligence: destroying records, and someone destroys some by accident

· REMEMBER: There is no intentional negligence

· Trevino v. Ortez: helped define spoliation.  The court said in effect that when you have spoliation, there is (1) a duty to produce the record when it’s called for, (2) the duty is breached by non-production, and (3) the non-production causes harm to the non-spoliator.  Spoliation is not an independent tort.  The remedy lies in sanctions and the rules of evidence.

· Spoliation: (def) the destruction or significant and/or meaningful alteration of a document or instrument

· Brewer v. Dowling: Fetal monitoring strip that went missing.  Baby ended up brain damaged, probably because the baby was without oxygen too long.  Court said that failure to produce does not create a presumption that the information on the missing record was unfavorable or that it was deliberately hidden.

· Lively v. Blackwell: videotape of a laprocaspy.  Intentional spoliation of relative evidence produces the presumption of unfavorable evidence but if non presenting party testifies to the contents of the evidence, then there is no presumption.
· Wal-Mart: a presumption is raised (if the spoliation is intentional) that the evidence would have been unfavorable, but it is rebuttable by other evidence.

· General Rules on Records

· Make sure you, as an attorney, get a complete record.

· A summary record is nice, but is made after the fact.  

· All medical records are confidential from the standpoint of committees

The Physician

· A physician is one that practices medicine.

· How do you define what constitutes the practice of medicine?

· The first basic forced definition of what a physician is in Texas came about when Medicare came about.

· Practice of medicine: Diagnosis, prescription, treatment

· This definition was too brief

· The definition expanded later to say that if you were not a doctor, but  offered to treat somebody for a sickness or a disability and held yourself out to be a physician, you were in violation of the Medical Practice Act.  Or if you said you charged for treatment, but without holding yourself out as a doctor, then you were in violation of the Medical Practice Act.

· Current Definition: To diagnose or treat, or to offer to treat, a mental or physical disease or disorder or deformity or injury, by any system or method, or attempt to affect a cure of those conditions by someone professing to be a doctor or accepting money or compensation of any kind directly or indirectly for services.

· Exemptions

· Optometrists who are covered by their act (the Optometrist Act)

· Dentists who are covered by their act

· Chiropractors who are covered by their act

· RN and LVN’s

· Contract surgeons (which means those in the military)

· Emergency treatment

· A doctor from another state if they don’t hold an office in this state

· Self care

· Telemedicine

· Delegation of medical treatment has changed

· Doctors can delegate any medical treatment or procedure under certain circumstances

· Ex: if a doctor thinks someone is properly trained and qualified, and they will supervise that person, than the doctor can delegate any medical act that any reasonable prudent physician would, using the physician’s sound medical judgment which would lead the doctor to believe that there will be a proper and safe performance of this act if it’s carried out in the customary fashion and not in violation of any other law.

· There are provisions about delegation about these things

· Dangerous drugs

· Emergency care, if the person is certified by Texas as an emergency care provider

· Advanced nurse practitioners and physician assistants

· Neonate care

· Midwife care

· Prescriptions (especially in areas without enough physicians)
· So we have a general authority to delegate with special provisions for special people in special circumstances
· What is medicine?  What is its purpose?  The purpose of medicine is to relieve pain; the retardation or slowing down of disability or impairment; restoration of function; reassurance of the patient; to postpone death.

· Know the difference between disability and impairment

· Flynn v. Medical Association of Texas: corporations cannot practice medicine; individuals practice medicine

· Williams v. Goodhealth: an HMO is not a corporation from the standpoint of practicing medicine

· Note about HMO’s: an HMO is a medical, economic contrivance.  When you or your employer contract with an HMO for service, it has benefits and limitations.  What you pay for has bearing on what you get.

· Medical Education

· Part of their screening process is an in person interview to determine if the candidate would be a good person to take people’s lives into their hands

· Admission to medical school is no longer driven by the amount of doctors the community can afford

· Personality Types

· It takes a certain sense of dedication to become a doctor.  

· Different types of specialties means different types of personalities 

· New Zion v. NY Hospital: NY passed some statutes limiting the number of consecutive hours that a resident, fellow, or intern could be on duty.  Nurses do double shifts because hospitals are short on nurses.  In this case, Newbie Zion got the wrong medication.  What the resident too tired?  Yes.

· Education of medical doctors
· Problems of medical education

· Complex

· Constant demand and scramble for time availability to put in more material

· Application and preparation for med school—the prospective student has to prepare in high school to get into good premed to get into good med school to get into good residency.

· Isolation and pressure results

· Humanity and maturation is lessened… poor bedside manner

· Continuing medical education
· Ethics requirement

· Community Relations

· The doctor used to be considered elite and special because of the amount of education doctor’s received

· This eliteness can give you a sense of detachment from the community you’re serving

· Doctors tend to see the community as police officers do.  They tend to see the people as the illnesses they are suffering from.  They see people create their own health problems through their ignorance.  So there is a tendency for doctors to associate with doctors because they share the same view of the community.

· Lager Effect: a socio-psychological circling of the wagons.  This means to close in within your own rank so as to mutually support and sympathize with people of your own culture and time.  This reinforces mistakes and mythology.
· This is not as bad of a problem in the legal field.

· The one group of people in society who says “doctor, why did you do that because it was wrong” is the lawyer.  This is why doctors don’t like lawyers.

· Licensing

· Statutory requirement

· It’s a misdemeanor if you pretend you have a license and you don’t

· Third degree felony if you pretend you have a license and you hurt someone

· Regulation

· Most effective way to regulate good medicine and good practitioners is the privilege mechanism

· Hospitals are self regulating
· Keeps it private

· Keeps it accurate, because people within the hospital know who within the hospital they trust and don’t; who’s a good doctor or not

· Professional Societies
· Most of them do not have a continuing performance review

· Board of Medical Examiners

· Grievance committee system

· Group of physicians that is like police in the medical community

· Gets a lot of substance abuse cases

· They do not go over malpractice cases, because they think the court is the proper place for that

· 12 medical doctors + 6 laypeople

· It is important to note that there is a laypeople component

· Egregious behavior but not medical mistake

· McCleery Commission: they studied the grievance committee process; what is it?  Why does it exist?  Why does it fail?  Why does it succeed?  

· The little sign that says the Board’s phone number and address for the purpose of reporting problems is a result of the McCleery Commission.

· The primary cause of malpractice cases is another doctor’s opinion.

· The fee is a cause of questioning doctors

· Poor screening of cases

· Patients mostly were impressed by the personality of the doctor

· This is a great insulator against law suits

· Databank

· Doctor Patrick, a Baylor doc, who went up to WA, got into a clinic up there and he didn’t get along with his colleagues, so they kicked him out.  He sued them under the antitrust law and he won… treble damages.  He won because they were so blatant about how they treated him about why they were going to “get him.”  This created a huge problem for credential committees.
· The database was designed to give some protection to those people who know information and could utilize it for the betterment of the profession and encourage them to come forward.  Without the protection, no one would say anything bad about their colleagues for fear of being sued.

· There is no vulnerability to suit by a colleague if you follow the databank.  The only vulnerability you have is if you violate the civil rights act.

· Problems…

· It isn’t working

· Costly

· Rationale for the database

· Recognition of lots of problems that were going unreported

· Darling v. Charleston Community Hospital: a hospital has a responsibility for its medical staff, and that responsibility turns to liability if they allow an incompetent person to practice there

· Patrick v. Burgey: people who refuse credentials to doctors on spurious grounds could be liable in antitrust proceedings.

· Doctor impairment

· Senility

· Communicable disease

· Irascibility

· Drug and alcohol abuse

· This puts patients at serious or significant risk because of a condition of your own, whether mental, habit, or disease, then you are impaired because you cannot function as you should be able to.

· There is a big stigma to being labeled impaired.

· Doctor’s practice is interrupted by being labeled impaired.

· Wayne v. Geness: ophthalmologist was applying for job.  Two ophthalmologists were on the screening board of the hospital.  Screening boards are supposed to be fair.
· Reporting Requirements

· Any payment made on a claim of negligence must be reported to the database.  This is a burden of the insurance company.  $10,000 penalty for failure to report.
· Any sanction by the state board (letter of censure, letter of reprimand or any restraint on practice, any disciplinary action) has to be reported

· Any health care entity (including hospitals, medical staff, HMO’s, professional societies) has to report any penalty that goes over more than 30 days.

· Any voluntary surrendering of a license in anticipation of a complaint is reportable.

· Access and Availability

· Hospitals are to report on a daily basis 

· Hospitals are to make a query as to the members of the medical staff (to make sure they’ve had nothing reported) on the granting of privileges every two years 

· HMO’s have to report and make query

· The doctor can query the database for their own report

· Freilich Case: doctor lost her privileges and said it was the databases fault.  The court made these findings:

· The database is not violative of privacy because it applies to all doctors

· The statute is not vague

· The database gives reasonable opportunity for the effected person to have notice of what is complained of

· The database is not violative of the Americans with Disability Act

· The statute met the objective reasonableness test

· The court was reluctant to get enmeshed in hospital governments

· Malpractice Cause of Action (see later in outline)
· Future of doctors

· Doctors are tired of having no life; more structured hours are in the future

· Unionization

· Gives an opportunity for governance within the group

· Gives strength through the unity

· Takes the element of free enterprise out of the practice of medicine

· Allows the capacity to bargain with hospitals

· Housecall is going to come back because of the efficiency

· Federalization of medicine, maybe.  Why?  Public utility.  The health budget is huge.  Health is an essential service (but not a constitutional right).
· If we get a health scheme that is all encompassing and you can buy your way out of it, you get stratification of care.  This is the system in England.

Nurses

· Part of the socio-economic picture of health care delivery

· Important in places where there are big cluster of people

· Primary health care provider, because of the time spent with patients

· Rural health care delivery is left up to the nurse

· Three kinds of nurses in Texas

· Registered nurse (RN)

· Licensed Vocational Nurse (LVN)

· Advanced nurse practitioner

· Medical Practice Act

· Says that any doctor that has the confidence in the ability and training of a nurse can delegate medical practice stuff to the nurse

· Nurses are cheaper than doctors
· Specialization came along by accident and by interest.  Nurses became the first unofficial specialists in pediatrics.

· Board of Nurse Examiners are TOUGH

· They have built a review system that is awe-inspiring 
· They take policing their profession very seriously

· They have a “snitch law” built into the Nurse Practice Act; a duty to report anything that is considered to be “bad nursing”

· Bad nursing is that which has risk of causing harm to others; unprofessional conduct; inadequate care; something that is below the minimum standards that are acceptable to the quality of nursing; someone who is impaired or likely to become impaired by chemical dependency

· Duty to report is on anyone (fellow nurses, peer review committee of a facility, employer of a nurse, professional association, any state agency, any liability insurer, and any prosecuting attorney)

(1.) TX History

(a.) TX is really a rural state w/ urban clusters, even now

(b.) 1st nurse specialist = midwife

(i.) freestanding capacity to practice OB/GYN

(2.) Nurse Hierarchy in Hospitals ( Bedside Nursing

(a.) floor nurse = bedside nurse (low)

(b.) shift nurse = responsible for the shift

(c.) ward nurse = supervising nurse (high)

(3.) Bedside Nursing

(a.) clinical care that is required to maintain the health of the patient

(b.) nursing specialization developed later

(i.) Bedside

(ii.) Education

(iii.) Administration

(4.) Now nurses spec. in a lot of things

(a.) psychology, anaesthesiology, administration

(5.) Licensing

(a.) RN = registered nurse

(i.) initial degree is bachelors or associates in nursing

(ii.) now they have masters programs &  PhD

(b.) LVN = licensed vocational nurse

(i.) used to be licensed by experience

· individual hospital used to train & get cert from state

(ii.) NOW, taught at undergrad level

(iii.) usually a 1 yr program in 

(iv.) aka “certified nurse” or LPN

(c.) Nurse Anesthetist

(i.) a RN w/ graduate training in anesthesia and special training

(ii.) note: this is not the same thing as a anesthesia nurse, which is an MD anesthesiologist

(d.) Advanced Nurse Practitioner

(e.) Board of Nurse Examiners

(i.) oversees nurses

(ii.) Responsible for: 

· Education

· Training

· Distance Learning/Continuing Education

· Discipline

(iii.) Credo of the Board of Nurse Examiners (bifurcated/2-part):

· (1) autonomy of nurses/independence

· (2) professionalism

(f.) Defining “Nursing”

(i.) Recall Lungsford & other nurse case

· both convicted of failing to perform nursing service

(ii.) “nursing” as defined by TX Code (5-part def):  

· (1) an assessment of health status

· (2) devise strategy of care

· (3) devise a plan of health care

· (4) implementation plan

· (5) evaluation place

(iii.) nurse doesn’t have the freedom to “delegate”, like a doctor does (cant delegate the power

(g.)  The Nurse Practice Act (§301 Occ. Code)

(i.) applies to both RN & LVN

(ii.) aka “the snitch law”

(iii.) Duty to Report

· have duty to report unprofessional conduct of nurse

· must have specifics about the unprofessional conduct OR the conduct that is not in the best interest of the patient

(iv.) Who does the duty fall on?

· other nurses—if they don’t report, they are subject to discipline themselves

· Peer Review Committee:  separate committee in hospital etc. to review the nurses of that area

· employers of nurses

· professional associations

· state agencies

· liability insurers

· prosecuting attorneys

(v.) Failure to reports

· can result in civil penalty too if you are on the above list

(vi.) Peer Review

· time limits shorter than most other professional reporting statutes

· nurse may rebut w/in 10 days of finding of a peer review group

· peer review is not a legal process…no attny is required & rules of procedure & evidence don’t apply…

· if there is an attny in the proceeding, then everyone in the proceeding involved in the report must have an attny present too (“parity” requirement)…so has an equal opportunity

(vii.) Safe Harbor Provision

· the nurse must request the “Safe Harbor” when he/she comes into ID someone who is engaged in unprofessional conduct

· MUST fill out a form that provides:  (1) ID of the wrongdooer; (2) ID the practice at issue, & (3) ID why the conduct is in violation of the Nurse Practice Act

(h.) Nursing between States

(i.) licensing is allowed

(ii.) Desires:

· uniformity of nursing b/t states

· enhance communications b/t nursing boards

Hospital

A. History (early)

a. Ancient

i. First hospitals were set up by the Romans.

b. Religious orders

c. Public charge

i. Charity

ii. Military

d. Competition

i. Home visit

ii. Physician distrust – they distrusted the hospitals because they felt it might take away from the physician patient relationship.

e. Religious orders revival – 

i. Revived hospitalization for a tertiary care facility (facility able to do all kinds of medicine available at a given time.

ii. Came back for two reasons

1. Influx of migrants (roman Catholics and Jews).  The Jews did not think they would be able to get kosher food, so there were Jewish hospitals. 

f. Surgeon’s ascendance

i. Reasons

1. anesthesia

2. anatomy 

3. asepsis 

g.  Nursing

i. Changed after WWII

h. Specialty

i. Asylum

1. mental hospitals where the population could not be managed in a normal context.

ii. Contagious disease 

1. Tuberculosis hospitals

2. Cancer hospitals, etc. 

3. These came along as specialized hospitals 

B. History (recent) 

a. Hiatus: 1929-1946

b. Increase in specialty hospitals

c. Types

i. Government

ii. Private

iii. Voluntary, charitable, not for profit – goes back to the religious hospitals

d. Third party payors – became popular when the war started

i. Insurance (blue cross) – this was a teacher’s union and gave teachers hospitalization.

ii. Hill Burton (government) – made federal money available and was also a charitable organization.  Has been accused of being the precursor of Medicare.  Said we will give you public money if you give us public service.

iii. Union influence (price ceilings) – in the concept of collective bargaining.  During WWII everyone was held to a wage freeze to curb inflation.

1. unions were unable to negotiate wages because of the freeze, so they negotiated health care instead.

e. Arrangements – problem of geography

i. Satellites – San Francisco General created satellite outposts after the quake in the early 20th century.  Serious problems were sent to filters of the outpost.  This was the first problem of vertical government of hospitals.  From lesser to greater.  Primary to tertiary.  

ii. Mergers – came along in the last two decades.  Hospitals having trouble meeting budgets and wanted to share responsibilities of services (like food and laundry) the hospitals began sharing on a horizontal basis.  The facilities are equal and are binding together.  Allows price fixing and an opportunity to take advantage of the individual.  (Flies in the face of anti trust laws).

C. Organization – see chart labeled 15.1

a. Board of directors – Governing board.

i. Traditionally had to do with the funding and building of a hospital and were usually lay persons.

ii. Quite often knew nothing about medicine, but knew about money.  Many times they were there because of prestige.

iii. They board found out they were going to be liable for mistakes the hospital made.  That made it hard to recruit board members.  Now, to get a board member to serve there has to be insurance to protect that member from being personally liable.

b. Administrative Side

c. Medical Side – run by committees.

i. Organization is through a chief of staff who is the officer of the medical side.

ii. Chief of staff is elected.  They are often people who can afford the luxury of reducing their practice and being in the hospital more often than not.

iii. They often come from the type of doctor who practices in the hospital already.  May be pathology, radiology, etc.  

iv. Chief of staff is the administrator of the medical community and is elected.  So are his fellow officers.

v. They committees themselves are important.

D. Committees

a. Medical

i. Medical exec committee – policy making board of approval.

ii. Medicine committee - 

iii. Surgery /OR committee – has a lot to do with what goes on in surgery including the surgical assignment.

iv. Credential committee – great deal to do with who has privileges.  Request for credentials comes in through this department.

v. Admissions committee – decides who gets admitted to the hospital and for what reasons, as patients.

vi. Tissue committee – was to decide who was doing erroneous surgery, etc.  They were the “police.”  Second cousin to the utilization review committee, who were a resource committee.  Are we utilizing our resources?

vii. Morbidity/mortality committee – another policing committee.  Keeps track of those who die while in the hospital, and who is getting to the point of dying.

viii. By-laws/rules and regulations committee

ix. Impaired physician committee

x. Pharmaceutical committee - 

xi. Ethics - 

xii. Infections disease

b. Administrative

i. Executive committee

ii. Risk management committee – assess dangerous conditions at the hospital ranging from bad doctors, to improperly kept grounds that could lead to accidents.

iii. Nurse coordination committee – nurses are under the administrative side.

iv. Security committee - 

v. Financial committee

c. Combined - Rare

i. Joint conference – older concept of committee members made up from both sides.  They meet on a regular basis.  Will have the chief of staff, the chief of nursing, etc.  Talk about mutual interests on a mutual basis.

ii. Institutional review board – institutional committee but has a lot to do with clinical aspects.

iii. Catastrophe – hospital undertakes to determine what they can do if anything like a catastrophe strikes.

E. Special counsel

a. History and origins – quite often ended up on the board and ended up having all the problems the hospital had, not just liability.

i. The one firm represented everything about the hospital.  

ii. In house counsel began when doctors went to law school and then went back to the hospital to practice medicine and were stuck practicing law.

iii. Special counsel was pissed.

iv. In house counsel became the gate keeper for what law firms would do what and for how much.  Very economically valuable to the hospital.

v. In house counsel is primarily one who hears about it, which is hard to hear, and the medical staff has to like you.

b. Duties and role

i. Business

1. which encompasses administrative side

2. Most of the in house counsel’s work is given over to business, including contracts, risk management, etc.

ii. Liability

1. encompasses medical side

2. Not only covers hospital liability for malpractice, but for slip and fall, food contamination, etc.

3. Then malpractice comes in…standard of care in selecting doctors and in treating patients.  

4. By-laws committee is the biggest headache for in house counsel.  They have to be on by-laws committee, admissions committee, ethics committee, risk management committee and one more but I don’t remember.

· Special Problems
· Joint commission on accreditation of health care employers: 

· Andrew Carnegie gave money to evaluate qualities of hospitals.  This was before WWI.  700 hospitals were evaluated.  89 were creditable.  The important part of this original survey because 100 hospitals corrected themselves.  

· The joint commission itself didn’t come into being until 1950.  It came into being as a result of American College of Surgeons, American of Physicians, and American Medical Association (the political arm of medicine), the American Hospital Association, and the Canadian Hospital Association.  This joint group set up published standards.

· This was different than inspections because 

· (1) you ask them to come into your hospital, 

· (2) they would come in and give you standards before they inspected, 

· (3) then they would send in a team to inspect and review the records.

· Team composed of

· Physician

· Nurse

· Administrator

· Technician

· This caught on because it was logical and it was easy.  The hospital knew what was expected of them, they prepared for it, and they benefited from it (hospitals with certificates were more attractive to doctors and nurses).

· Then state agencies and federal agencies began to do these inspections also for licensure.  “Deemed Status.”  These inspectors were looking for substantial compliance.  When a hospital met substantial compliance, they met licensure requirements.
· In the federal Medicare section, the secretary of health education maintains a look-behind privilege.  The secretary can ask for further verification of licensure.

· Now called: The Joint Commission for Accreditation of Health Care Organizations

· Now services:

· Nursing homes

· HMO’s

· Laboratories

· Other health care facilities

· Problems:

· Simplest way to inspect the facility is a paper chase.  This is not necessarily the best way, because records were prepared for the view of the joint commission

· “Gun deck”: a team of officers would come aboard a ship before it was deployed to inspect it.  They had a limited time to inspect the vessels, and they only would look at paper records.  “Gun decking” is another word for lying.  It’s a paper exercise.
· These people are inspecting people who are paying them to inspect.   The joint commission is the employee of the hospital.  

· Very few hospitals lose their accreditation.

· VA: they won’t get shut down even if they don’t have accreditation

· Public hospitals: same as VA

· Why does a private organization do it if it’s for the government to do?  Is it unconstitutional delegation?

· Hector case: Secretary of health care retained a look behind on the results.  They could have them verified (audited) and that’s what keeps it constitutional. (????)

· Several days needed for the inspection.  They have an exit interview at the end of the inspection and talk about deficiencies or perceived deficiencies.
· In-house counsel needs to be there at this time.  This is because if there is to be an appeal, the appeal starts at the exit interview.

· Risk management (and Quality Assurance)
· The risk management program is designed to eliminate causes of injury or harm to the people in the building (including: patients, staff, employees, visitors).

· Categories

· Avoidable losses

· Infections

· Unavoidable losses

· Infections

· Inevitable losses

· The whole idea of RM is to take a risk that is there and diminish it’s financial impact.

· RM begins on the incident report, because the incident report sets off the alarm bell.  

· This is not a prospective avoidance problem.  It’s a post-event correction problem.

· Quality Assurance

· QA ≠ RM

· “Total Quality Assurance.”  This focuses on how the whole system is working.  Is it efficient?  Are we using the hospital in the most efficient way possible?  Are we giving quality service?
· A good QA program is a prereq to accreditation

· QA is kept up with continuing evaluation, rather than periodic audits

· By-laws

· Joint commission influence…

· They must be reviewed every 2 years according to the joint commission

· Must have by laws in order to get a license

· Everyone copies each other’s by laws.  Not a good idea.

· By law committees

· Meet every week because it takes a ton of time to address the by laws

· They hold hearings to find out what they’re dealing with

· They get uneven application, because the committee addresses the “hottest fire” first and ignore the rest.  This results in a patchwork quilt of by-laws.

· Guidelines

· Think of by-laws as the Constitution.  Don’t amend it a lot.  

· Rules and regulations are to by-laws as statutes are to the constitution.  Statutes are easy to change.

· Origin

· Contents

· POLICY: First thing you need in a by-law: policy statement, because if litigation involves policy, you’ll get busted.  If you go against your policy, you’ll be in trouble.

· CATEGORIES OF MEMBERSHIP: Who’s a member of outfit?  There are by-laws for medical staff.  There are by-laws for administrative staff.  The name of the category and their responsibilities must be spelled out in the by-laws.
· Medical staff membership categories
· Accredited attendings (these people have privileges so they can (1) admit and treat patients, (2) hold office, (3) vote, and (4) obligation to serve on committee)

· Associate members 

· Provisional medical staff (probation member for a time determined so that the hospital can determine if they’ll make you a member)

· Courtesy staff (honorary staff; ways to add names of retired physicians or physicians that have a great following)  

· Consulting staff (there for occasional opportunities at the behest of the attending staff)

· Temporary staff (when someone is a patient at a hospital, they may want their regular doctor to be there to help, and if they’re not regular staff, by laws may allow them to come in and work on a patient.
· DEPARTMENTS: what are the major departments?  What is the department schedule?  When do they have to meet?

· COMMITTEES: (??)
· PRIVILEGES: what are the requirements to get a privilege in this hospital?  (Do you have to be a graduate from an accredited medical school?  Must the doctor be board certified?)  The procedure of the privilege must be spelled out. (Do you have to make application to a department head?)  When you obtain your privileges, you will get benefits (like admit and treat patients, the opportunity to serve on committees, the opportunity to vote in board elections, availability hours).  Restrictions include things like agreement not to perform abortions or sterilizations (especially if an ecclesiastic hospital), not to compete, etc.

· Some people are not privileged, they are contracted employees.  A contract physician must agree to keep office hours and to maintain office space within the facility.

· DISCIPLINE: Due process in a disciplinary situation must be spelled out… includes things such as notice, time to prepare, right to counsel, the composition of the hearing committee, right to a record, right to an appellate route, and the composition of the appellate committee.

· CONFIDENTIALITY: 

· ANNUAL MEETING: should be mandatory for every member, within reason.  The annual meeting is a chance and a place to get the by laws amended.  Some facilities may do quarterly meetings.  Include in by laws how to get a special meeting… who can call one?  Rules of order that will apply during meetings.  Method of amendment of the by laws… how many votes are needed?  How to get approval of the entirety of the by law by the board.

· Labor

· Strength through unity

· Unity can come through (1) similarity of work (2) similarity of working conditions, (3) wage and hourly positions, (4) grievance.

· The fundamental of unity is the idea of collective bargaining.

· Example: The SBA is like a union, because it is supposed to represent through the elected members the student body.  Within our student body, we have part time and full time students, who have different interests and different ideas.

· The management (as opposed to the employee) has the right to make policy decisions.

· Employment-at-will—this idea is the right of management to say “You’re fired.”  Texas has employment-at-will.  So the hospital has the right to fire at a moment’s notice.  Job security is an issue.
· Two weapons are (1) [employee’s] strike… stopping work, (2) [employer’s] lockup… keeping employees from coming to work.

· Doctors are independent contractors usually.  They are under the terms of their privilege agreement.  By laws bind the doctors too, because they are usually presented as part of the interview.

· Nurses and technicians are usually at-will employees.  Except, advance nurse practitioners and private duty nurses tend to be independent contractors.  They are all bound by the general rules and regulations of the hospitals.

· Some cases have found that with nurses there are implied contracts.

· Crenshaw v. Montana: nurse was discharged on the basis of allegations made against her.  Policy of the hospital was to not investigate the allegations.  Court said they had to investigate.

· Safe Harbor Rule: helps the nurse from being discharged for failure to follow improper or illegal orders.

· We have this in Texas

· Hospitals and other medical care facilities used to not be subject to courts or legislature.  They are now.
· But what is management?

· And what is employee?

· The charge nurse is management, because she has authority to do certain things that are managerial

· Managerial tasks (1) can direct other employees, (2) do you have authority to hire, fire, to discipline, to promote, to reward, to set terms and conditions of work, (3) grievances.
· NLRB v. Kentucky River:  6 nurse who did not manage anyone, but they were held to be managerial because of their professional status.

· When it became apparent that health care workers were going to be come unionized, the NLRB said what the bargaining unit would be ***KNOW THESE BARGAINING UNITS***

· Doctors (not divided up into different types)

· PhD’s and other professionals (this includes nurses and technologists)

· Registered Nurses

· Technologists, they do technical work and are employees

· Maintenance

· Business (accountants and other people under administration, including attorneys)

· Security

· Others

· Physicians can be independent contractors but also have managerial authority

· Two major traps to be considered: (1) watch out for civil rights! (2) watch out for the Americans with Disabilities Act.

· Antritrust

· History

· Came about because of the successful attempts to create monopolies.  The whole idea of a monopoly is to gain control of the market.  A market is a place within which the consumer and the product exist.  Here, the market is the hospital.

· In order to control prices, you can (1) try to control the availability of the product, or (2) control competition.
· If there’s no competition, you can get rid of quality and service.

· The whole idea behind all antitrust law is to protect the consumer, not to protect the competitors.  Only incidentally through the protection of the consumers may you end up protecting competitors.

· Statutes

· What we need to get from this: one line definition of the statute…

· Sherman Antitrust Act: (1) it prohibits concerted activity that amounts to conspiracies to restrain trade, fix prices, boycott, (2) prohibits monopolies 

· Clayton Act: (amends Sherman Act) prohibits activity that substantially lessens competition.  Prohibits a tie end sale for commodities (you can buy this, but you gotta buy that too).  Prohibits mergers with the intent to create a monopoly.  Prohibits interlocking directories (I’m on the board of company A and of company B, which are in the same business.)
· Robinson Patman Act: (amends Clayton Act) prohibits price discrimination, bribery, special promotions.  
· Boycott means to refuse to deal

· Application to health care delivery system

Statutes
A. Federal Trade Commission Section 5, particularly

a. The thrust is to prohibit unfair methods of business.

b. Called the old lady of Pennsylvania Avenue because they chased everyone around but had no way of regulating business, like the Sherman Act.

c. False and Misleading advertising is a big focus of theirs.

d. Professional used to not advertise and it was even illegal in Texas a long time ago.  It became necessary to advertise.

e. Biggest source of complaints in advertising is competitors complaining about advertising.  Delay is the biggest problem.

f. Advertising regulations:

i. Graphic descriptions

ii. testimonials – people who call in and say they tried the product and are really lying

iii. promises of opportunity – happens often in medical care, like when people say they will make people into health care professionals and they are hoaxes

iv. Promises of income (Ponzi scheme) – Like Mary Kay.  Happens in health care delivery.  You recruit people and then tell them they get paid for how many people you recruit.  Then you recruit yourself out of business.

v. Bait and Switch – Bring you in and switch you to something better and more expensive.  Also called the sample that is nailed to the floor.

vi. Lost leader concept – like a grocery store.  They sell bread for cheaper than it cost the buy, and they will mark up other things.  The mark down to get you in the store and then you buy other stuff.  This is legal, bait and switch is not.

vii. Puff talk (puffery) – this is a defense to false statements.  We build the safest car on the road.  Is that puffery?  If it is more than puff talk, it is illegal.

g. All of the above problems have potential in the health care system and the FTC is now talking about entering the health care industry and looking for false and misleading advertising.  The health care market is becoming very volatile.

h. Defenses to advertising:

i. McKaren Ferguson bill exempts state regulated insurance.  It is close to the state action doctrine.  Not a violation of Federal Anti trust laws.  Exceptions

1. Boycott

2. Coercion

ii. State action doctrine – federal law in anti trust law gives way to state law that breaks the anti trust law if:  

1. You can defend if state law is prohibits you from doing something that is required by federal law.  

2. state actually enforcing the law?

iii. Noerr-Pennington – use public offices for something other than it was designed for.  Taking advantage of certain laws to help you get ahead by ruining your competitors.  This case said that was ok to do that.  You can call upon the government for redress even though you motives are impure and you are not trying to enforce the anti trust laws.

iv. Health Care

Institutional Review Board
· Regulation
· Through federal government

· Difficult because of the ton of pharmaceutical and biotechnology companies in private industry

· Private companies enter into partnerships with research institutions (like universities) that receive federal funds

· Human subjects for clinical trials

· Explosion of medical research means more people needed

· Lots of testing needed for the ton of drugs coming out these days

· Taking drug from idea stage to store shelf

· 10 to 15 years

· $800 million

· Only about 15 to 30 new drugs are approved each year

· Drug testing

· Lab testing required first

· Then animal testing

· Then human testing

· Phase I test: test for toxicity; small group of humans

· Phase II test: test for effectiveness; usually larger group; determines side effects

· Phase III test: test for statistical effectiveness and side effects; even larger group

· Sometimes drugs are approved here

· Phase IV test: controlled trial; placebo vs. drug; new drug vs. drug already on market

· Where does institutional review board fit in?

· They review the proposed protocols for doing specific medical research

· Carnahan reviews them for the informed consent provision, because the subjects need to be protected

· They receive the protocols by e-mail ahead of time, and they can list comments and suggestions.  The researchers have to make the changes before the protocol will be reviewed.
· History of Institutional review boards

· Only been around about 20 years

· Before then, medical research was not regulated

· Nuremburg Trials started everything… the Nazis performed experiments on people

· Buck v. Bell: mental institutions were allowed to conduct sterilizations 

· At the time, it was thought that certain groups of people didn’t contribute to society

· Jewish Chronic Disease studies: live cancer cells were injected into patients with cancer. This was allowed because society thought that sick and old people were going to die anyway, so why not research on them.

· Beecher article: set out instances of unethical researches

· Willowbrook school: parents were desperate to get their kids into this school for mental diseases.  Hepatitis was rampant at the school, and the kids that caught it were put in a separate facility, and parents agreed to have their kids deliberately infected with hepatitis so that they would be accepted into the school.

· Jesse something case: an 18 year old entered into a medical trial, and the research killed him.  There was a conflict of interest… the research company held stock in drug company.  Informed consent was not received.

· Last month… emergency medical technicians were providing trauma victims a plasma substitute without informed consent.  

· It is legal for unconscious people to be entered into some clinical trials, but there’s a dangerous presumption that they wanted to be treated and be in a clinical trial.

· Criteria that institutional review board looks at in reviewing informed consent provisions in a protocol

· Risks to the subject must be reasonable in relation to the benefits

· Minimize the risks 
· Do the subjects involve a vulnerable population?

· Equitable selection of subjects

· How are they getting people to enter the trial?  Are they including women and people of different races?  Do they have consent forms in different languages?

· Benefits need to be distributed equally.

· Informed consent

· Three parts: (1) information, (2) comprehension, (3) voluntariness

· Are privacy and confidentiality respected?

· Is there a plan for continuous monitoring of the research?
· Data safety monitoring board: independent review of what’s going on in the research.

Emergency Services

· Emergency Room History

· Originally hospitals were a form of emergency rooms, because people who became will would go to the hospital for treatment.  But it used to be that the doctor would go to the patient’s house, especially when the telephone was in use.

· ER’s became “popular” when (1) physicians realized that their patients were going to need hospital care anyway and (2) there were more resources available in the hospital than in the little black bag.

· Because ER’s became well-received, some hospitals developed their own in-house ambulances.  People became aware of ambulances, because they are attention getters, and then realized that there was a way to get from where they were to the hospital if they were immobile.

· ER’s used to be staging areas… where they were bandaged or splinted and then sent to the area of they hospital they needed to be in.  Patients didn’t stay in this staging area long.  

· People went to the hospital in their neighborhood.

· Drawbacks

· The ER staging area was not considered a high order facility.

· Not an area of great scientific focus.

· Manning the emergency room was usually done by interns.  Interns were cheap labor and medical students.

· Not much money was spent on the ER.

· Major Impacting entities

· Bill Smith—REVENUE 

· One of the pioneers in trying to bring revenue into a good hospital that was having economic trouble because of competition (Hermann was in trouble because of St. Lukes, Ben Taub, Methodist, etc)
· Devised air transport… Life flight

· He was an entrepreneur, not a doctor.

· He realized that a lot of money came in the “back door” and he realized that the ER was a place of potential money... if you can get people into the ER, you get them into your hospital.  So how you get patients into the hospital is to do something dramatic and attractive to the ER… helicopter business.

· The “air ambulance” was a real news getter.
· Flew with nurse, medical doctor, pilot, and up to 2 patients.

· Life flight brought in patients… not that people requested it, but because the doctors could respond quickly and it was an efficient means to get patients to a source of rescue.

· He made it so that Life Flight would deliver any patient to any hospital in the Medical Center

· Problems

· They have a radius of operation is only so large… and once you pick up a patient, you have to deliver the patient.

· The ER wasn’t up to speed to deal with the patients that the helicopter was bringing in.  So the ER needed more money.

· So Life Flight brings in patients with money.

· About the time of the depression, people no longer stayed where they were born and raised, so they moved to areas where they had no doctor and no hospital.  But they treated the local hospital was treated as the general practitioner.  

· And people were showing up for things that weren’t emergencies.  

· And these people would communicate their diseases to another.

· Well all these people were in queue while real emergency cases were being treated.  

· Parkland Hospital:  Triage department.  A man came in and he had on a hat, muffler, and a coat.  At the desk, the patient said he had a headache, so he was told he had to wait.  He waited, and when they finally got to him they discovered he had a headache because he had an ice pick in his head.  The patient was unable to articulate the problem.

· NON-RESOURCE PATIENTS
· “Economic screening”… called the negative wallet biopsy.  “Who’s your insurer?”
· They couldn’t pay and so hospitals didn’t want them, and they would be sent to Ben Taub Hospital.
· Patient dumping became a problem

· Emergency Medical Treatment and Active Labor Act (EMTALA)
· Women in labor were not considered emergencies by male doctors in emergency rooms.  This federal act made it an emergency.

· At least you have got to take a patient in and find out how sick they are.  And so if the hospital wanted federal money, they had to do this.  (1) Assess the patient to see if there is an emergency here and (2) stabilize if there is.  Then they can transfer the patient.

· Problems:

· What is an emergency?  If the patient presenting thinks it is an emergency, then the patient is to be treated as if it is an emergency.

· How much assessing must be done?

· Murphy and Lunsford case: nurses are the mainstay of most ER’s.  Nurses can’t diagnose, but they can assess.  These nurses got in trouble for not taking vital signs.

· What does stabilize mean?  Some can’t be stabilized.

· Current Regulations:

· Medical screening depends on the case.

· Assessment is what is medically appropriate for what you are looking at.

· If there is a finding of an emergency condition, it means there is something that needs immediate attention or the patient will suffer physical consequences or death.

· The patient must be stabilized by appropriate treatment.  

· And if feasible, a doctor that can handle the emergency (cardiovascular, neurological) should take over after stabilization.

· You are not to delay screening/assessment to make inquiry into financial situations.

· If the hospital to which I am sending the patient has the capacity to manage this problem that’s beyond the scope of this hospital, they must accept the patient.  

· Ex: Hermann hospital has a burn unit.  And a lot of hospitals can’t handle burns successfully.

· You’re not required to handle something you can’t

· Dave Boyd: ACCREDITATION
· Worked in Cooke County Hospital (= Ben Taub)

· He thought that too many people were buying into the emergency services idea.  While Cooke County was the best trauma center in the state, Illinois is part rural part urban (like Texas) and little hospitals across the state serviced their areas.
· “Certificate of Need” was a demonstration to the governmental authorities from where the money came that this was a proper expenditure, that this money was being used for something that is beneficial and shared with people who had no resources.  

· So the hospitals were trying to drive from their facilities up to Chicago to facilities that could handle emergencies.

· Mr. Boyd convinced the governor that there should be quality emergency rooms all over the state instead of one good one in Chicago.  The TRAUMA CENTER was born.

· The trauma center is no longer an emergency room, it is an emergency department.  It’s larger and can handle more patients.

· Problem: But who runs the emergency room?  Surgical service or medical service.  Patients come in and need medical help, and patients come in a need surgical help.  But whose budget will pay for the trauma center?

· Joint Commissions would review quality of emergency services.  

· Charleston Community Hospital

· Illinois case

· Small hospital in a rural area that got in big trouble for taking on an emergency case and the ER didn’t have adequate staffing or resources.  The doctor in this case was not adequate for emergency work.

· American College of Emergency Physicians (ACEP/ACS): SPECIALTY RECOGNITION
· These physicians were willing to work for shift hours and solve the medical problems that would come in.  They would have the certification that the Illinois court would want (to avoid another Charleston Community Hospital case)

· Specialty recognition came along and enhanced the business of the emergency room

· Television show: “EMERGENCY”

· Ambulances are attention getters.  There’s something dramatic about them.  It wasn’t long before TV caught up on it.

· This TV show gave rise to resolution of some problems… this is where we first saw telemedicine

· Doctors were too valuable to put in ambulance

· EMT’s can’t practice medicine

· Nurses are too expensive to send out

· This is how we got to have emergency medicine for lay clinicians (non-doctors)… so there are various levels of expertise that can do things that became more and more like practicing medicine… EMT’s, EMS’s.  The problem here is that the rig didn’t have someone who could provide the service, the lesser qualified person would sometimes do it anyway.

· So now we have to control non-doctors in the ambulance.  How?  Telemetry and radio.  So the hospital could tell what the vitals of the patient were and how the patient looked.

· “RAMPARTS”: ER home base that had telemetry and radio, so the doctor would sit there and tell the EMT what medications to administer and what procedures to do.

Transfers
Access  -  Medical Transfers

All these patient deaths (the lady from Rockport, the Baytown baby, etc.) finally got the legislature’s attention.

A “wallet biopsy” – that’s where they look to see if the patient has any financial resources to pay for treatment.  If no “green” is found, they turn the patient away.  Such patients are called “non-recourse patients.”

Why is this necessary?  In order to even have an emergency room, you have to have qualified, trained personnel.  These people cost money.  They have to be paid.  Also, you must have either state-of-the-art, or at least functioning, equipment.  That costs money too.  These are business arguments (not medical arguments).

Professor Weigel told us that, years ago, when he was working on a research project with Ben Taub Hospital, they discovered that many patients coming in to Ben Taub’s E.D. had been seen in other E.D.s in the area first.  So he designed a “toe tag.”  On it was room for the intake nurse or someone to write the Pt’s vital statistics, what their chief complaint (CC) was, what meds had been started for them, etc.  It was like a “shipping tag.”

The Texas Transfer Act.   It’s in the Health & Safety Code, § 241.001.  (It’s often referred to as an “anti-dumping statute”).

Since the passage of this Act, there is no longer a Good Samaritan Law applicable to the E.D.  This transfer act created a legal duty on E.D. doctors & nurses that didn’t exist before.  Our act was the model for the federal EMTALA.  (Emergency Medical Treatment and Active Labor Act)

Our statute was perhaps the best drafted statute of its kind in the U.S.

The receiving hospital gets to say to the sending hospital (basically):  “Let us know in advance if you’re planning to send us a patient.”  (So we can get ready for them.)

E.g., burn units.  If you call ahead, the burn unit can gear up.

There are four groups/categories of patients affected by the Transfer Act:


OB patients


Burn cases


Trauma cases


Neurological injury cases.

Advantage – It also allows the receiving hospital to tell the sending hospital how best to treat the Pt while he/she’s in their hands.  And also how best to transfer (by helicopter, by ambulance, by private car, etc.)  (Some people don’t do well in helicopters.)

The Act provides that there shall be no discrimination (either racial, religious, or otherwise).

We used to (in old days) have three kinds of ambulance services:


1)
private


2)
voluntary


3)
community-sponsored

The private ones went by the boards long ago.  It was just too expensive for them.  (Too many people wouldn’t or couldn’t pay.)

Community-based services – have to take any patient.  An emergency is what the patient thinks is an emergency.

But, these community-sponsored ambulance services, while they can’t turn down a single patient, still must pay the note on their (ever-more expensive) ambulance, their gasoline, maintenance, etc.  Regardless of whether they get paid by the patient or not.

Is this a sort of “taking”?  To require city/county ambulance, EMS services to respond to any and all calls?  Is this an unconstitutional “taking” of property?

If you operate an ambulance service, are you like a public utility?  Public utilities are heavily regulated.

EMTALA

· More than helping people who are in dire straights

· Hospital ambulances that transfer patients are covered by the statute.

· Sanctions

· $50000 for each violation

· Termination from medicare/Medicaid program

· QI program

· If screening reveals no emergency, the doctor/ER is off the hook.  If you’re not an emergent patient, that patient can go someplace else.

· If the patient consents to screening or treatment…????

· If the patient leaves against medical advice (AMA), document the following things

· When they showed up

· In what condition they showed up

· What screening method was used

· All ER staff needs to be trained in EMTALA

· There needs to be constant peer review to determine what constitutes screening in that particular hospital and what constitutes stabilization in that hospital

· SANE… sexual assault nurse examiner

· A certified nurse takes the clinical samples

· Makes the examination

· Cases…
· Patient shows up at overloaded Hospital A.  Doctor tells patient to go to Hospital B.  Patient tried to, suffered deterioration.  Hospital A was in trouble for not screening.

· Woman in labor shows up at hospital and her friend tells registration clerk that lady is having a baby.  Registration clerk said they don’t deliver babies.  Friend takes lady to another hospital, where she delivered in the hospital.  First hospital in trouble for failure to screen.

· Psychiatric patient comes in with apparent OD.  Vital signs and urine screen taken.  Patient is combatant.  Doctor tells staff to call police.  Police take him to another hospital.  Failure to screen, failure to treat.

· Sexual assault patient taken to hospital by cop.  Sexual assault nurses examiner program (SANE) nurse was not there so no one took an exam.  Sanction

· Nurse was in waiting room.  Young woman presents with her mom and claims that she had been sexually assaulted the day before.  Nurse says that because she had showered, there was nothing they could do.  All this happened in the waiting room… in public.  This is not intentional infliction of emotional distress, but it is a violation of EMTALA because the nurse didn’t screen.

· Woman with a baby wonders into the back room of ER and sees a woman in scrubs.  Woman asks how long it will be until she can see a doctor… 4 hours.  Woman says she’s going to go to another hospital and nurse tells her where one is.  Office of Inspector General says this is a failure to screen case.
· Little boy shows up with baseball injury—he was hit in the head.  Vomiting.  He was hit near the eye.  Ophthalmologist called to take a look and decided that he was okay, child was discharged.  Kid got sicker.  Catscan done and he had a scull fracture.  OIG assessed a penalty to first hospital for failure to use all available resources.

· If you don’t have the resource available, you don’t have to use it.

· This includes consults and equipment.

· EMTALA is not a standard of care statute.

· Private causes of action

· 2 years SOL

· No discovery rule

· The sanctioning entities are the Center for Medicaid/Medicare Services (they have a significant bite because they can kick you out of the program), Office of the Inspector General (who is not held to any determinations that the CMMS has made… they can accept new evidence, they can negotiate settlements, and they can keep a questionable hospital list of hospitals who have not met EMTALA)

· Some states have caps on recovery

· Cases

· Powers v. Washington: they looked at the underlying circumstances of the case and then applied Virginia caps on recovery.

· Jackson v. East Bay Hospital: the state caps on recovery didn’t apply
· Burris v. LA County Hospital: stabilize means stabilization under the standard of care and standard of care was the same as the malpractice standard of care; California caps on recovery apply
· Good Samaritan statute

· Does not apply in Weigel’s view because EMTALA creates a duty… and if there is no duty, there is no Good Samaritan

· GS’s have nothing to do with EMTALA unless you bring in someone who does not have a duty… someone seeking outside volunteer help to help a patient

· Problems

· Failure to define the situation of applicability of an intermittent emergency; how sure do you have to be that someone is stable?

· The receiving hospital is taking on an emergent patient… do they have to be screened again and/or stabilized again?  Does a receiving hospital come under EMTALA?

· Categories of Patients… what should be done with them?  ROPP and SOC.  We’re not talking about SOC, we’re talking about duty.

· You have a non-emergent patient
· You have a patient that is in a sub-critical state and probably will become critical
· You have a patient who is in a degenerative state
· You have a patient who is in a redundant emergent case

· This is a recurring problem where the patient is stabilized and sent home, then the problem comes back…

· You have a patient who is a frank emergent case

· Why do we have EMTALA?  Because emergencies are dramatic.  Communities are enthralled with emergencies.  There is nothing flashy about chronic patients.  Emergencies get the attention of the community.  Weigel thinks it’s crummy law.  The idea of saving everybody in an emergent state but not any other state is inconsistent.  You have a free right in the ER, but not in ICU or surgery.  EMTALA is a good idea, but it needs to be consistently applied.  Does this mean that there is not equal protection of the law?

· What does EMTALA mean to the future?  
Pharmacy
· History
· Alchemists-Chemists

· Alchemists: People who were “snaked oil salesmen”; they traveled with homemade things that they said treated things.

· What is the definition?

· Chemists

· Physicians

· Early pharmacists were physicians

· Retail-Local

· Ex: Eckerds and Walgreens

· Mom and Pop Drug Store were getting run out of business by large chain stores who were able to get a better deal on drugs.

· Chain

· It’s hard to find a mom and pop shop now.

· Mr. Walgreen: went to pharmacy school and worked in Mom and Pop shops.  He opened up Walgreens but not in his hometown because he didn’t want to compete with the mom and pop shops that trained him.

· Captive Pharmacy

· Hospital

· Hospital pharmacists should have good knowledge on injectibles and sterile medications.

· It is important to keep a drug profile on a patient

· Hospital pharmacists can now consult with the attending, so now the hospital pharmacist is part of the consult team

· May or may not run a poison control center

· Hospital pharmacists are under the eye of the joint commission

· Clinical

· Consult and partner in the management of the case

· Dispensing Problems

· Giving medicine to the wrong patient

· Wrong medicine (due to similarity of names and sounds)

· Wrong dose

· Wrong route (oral, injection, etc)

· Wrong time (take it before bed, take it in the morning)

· Wrong combination (not only with meds but with other things… some medications are not to be taken with vitamins or antacids or alcohol)

· Specialist/Expert

· Pharmaceutical Chemist: valuable from the standpoint for predicting the action of various chemicals on the human body.  Valuable for identifying counterfeit or defect in manufacturing mistakes.  Usually works in a ethical drug house (which means a company that is making drugs for the regular market under supervision).
· Pharmacognicist: this person deals with natural drugs (those that come to us from botanicals and animals)
· Pharmacologist: most valuable expert.  Person who knows effects… from natural, chemical, or combo drugs.  This person can help with side effects.  They can speak to the appropriateness of a given pharmaceutical for a given diagnosis (“this is a bona fide application of this drug for this indication.”)  They can also say what the best route by which the pharmaceutical should be taken.  They can talk to multiple physicians that are dealing with multiple aspects of the patient.  They can talk about the appropriateness of combinations of drugs and health problems (some drugs when combined can have a synergistic effect which is undesirable.)

· Note on drugs: Drugs produce side effects.  The benefit of the drug is a side effect.  There may be other side effects… bad or good, benign, troublesome, dangerous, or unexpected.
· Nuclear Pharmacist: deal with radio isotopes in the pharmaceutical world
· Pharmaceutical Industry 
· Manufacturing and Marketing

· Ethical Drug House: A company that is making drugs for the regular market under supervision.  They have a natural gravitation towards monopoly.  Deal with a lot of research.  There is a lot of money in research.  They are looking for new approaches to old diseases.  They also manufacture, and therefore have the problems with the manufacture, products that are taken internally.
· Their big problem: marketing.  How do they sell the drug?  

· The intended market is the prescribing physician.

· The oldest way was the utilization of the “Detail Man.”  Now salesmen call on doctors in the office.  This person is a source of great information, because they will explain the benefits and risks.  They give away samples.
· The second original way was through publication.  Specialty magazines include advertising from ethical drug houses.  In publishing an advertisement for a pharmaceutical… the first page can be whatever… the second page is a republication of the package insert.  The package insert is also printed in Physician Desk Reference.
· “Dear Doctor Letter.”  An instrument that is published by the ethical drug house to update the doctor with something new or learned about the pharmaceutical.  

· Samples: given by the ethical drug houses to the doctors who give them to the patients.

· Television commercials.  Direct to patient.

· If they tell you the disease condition and then they as “go ask your doctor about if there is something you can take for it.”  This does not say a specific drug… so the industry thinks that you don’t have to give as much warning.  

· Others: Junkets, dinners, trinkets.  Trinkets are okay.  Junkets and dinners are very popular and very effective.  

· Proprietary v. Generic: The basic active formula has to be the same for the proprietary drug and the generic drug.  The carrier (the inert substance) does not have to be.  Cost difference is realized in several ways… generic drugs don’t have to pay for advertising, generic drugs companies don’t have to pay for as much R&D.
· Foreign v. Domestic: The FDA is resisting foreign pharmaceutical importation.  They don’t want the burden of monitoring incoming drugs, because they have enough burden with the domestic market.  Foreign drugs could be counterfeit.  The domestic pharmaceutical industry has a big lobby program.  
· Warnings: there has been a consistent movement to move to a one-sized fits all warning for all products.  Warnings are trying to tell you what can go wrong and what is supposed to happen.   Warnings are almost now boilerplate: tell you doctor if you have problems with you liver, kidney, blah blah blah…

· Morgan v. Wal-Mart: the plaintiffs were parents of a young boy who took a pharmaceutical for ADHD.  He developed some contraindications, he developed and died.  

· There is no general duty to warn in Texas.

· Special knowledge may create the duty.

· Stibbins case: if you have unique knowledge about his patient, this prescriptive item, there may be a duty to warn.

· Glassens case: pharmacist has a duty to query only clear mistakes of the doctor

· Liability

· Learned Intermediary Doctrine: the doctor is the buffer between the pharmaceutical house and the patient.  This has been expanded to: the doctor is the buffer between the pharmacist and the patient.
· Perez v. Wyath Drug House: direct marketing to the consumer can defeat the Learned Intermediary Defense to the pharmaceutical manufacturer.  

· So why do they directly market?  Because it brings in lots of money.

· Weigel thinks the learned intermediary doctrine is on the way out.

· Authority—MD

· The doctor’s authority and potential errors are the same: inappropriate medicine, wrong medicine; likelihood of addiction; incompatible prescriptions; method of transmitting the prescription to the pharmaceutical outlet.

· Retail

· Consumer

· Patient’s problems: comparative negligence (1) compliance: sufficiency of the dose, taking too much, borrowed medicine, understanding the directions, wrong diet, wrong mix

· Miscellaneous

· Prescription Content: 9 things (see handout)

· Orphan drugs: exist because they don’t make any money.  These are drugs which are developed, but that are not sold because there’s not enough money to make it worth while.

· Over the counter drugs

· Morales case: Alka-seltzer.  Pharmaceutical company relied on learned intermediary doctrine.  No help because with OTC drugs, there is no learned intermediary.

· Phases of research chain:

· Chemical lab; making the drug

· Testing Phases

· Animal testing

· Small human population

· Larger human population

· This phase usually shows the dangers in the drugs.

· Off Label Use: this means that a doctor found that a drug was not developed for something, but it has other benefits.  

· Ex: blood pressure drugs can combat irregular heartbeats.  It has one use, but it was being prescribed for another use.

Risk Analysis
· Risk: possibility of harm in the future.

· Risk management: process of assessing risk, taking steps to reduce the risk, to an acceptable level and maintaining that level of risk and by doing so, preventing the injury to patients do to negligence and the loss of financial assets due to injury.

· Insurance is purchased so as to insurance risk onto the insurance company… this is risk transfer.

· Risk analysis: Process of examining all your risks and ranking them by level of severity to determine how much risk you’re willing to take.

· You’re constantly reevaluating what the risks are now and in the future to plan accordingly
· Risk reduction and loss prevention in risk analysis

· Loss prevention: you want a plan in place just in case something has happened

· Risk reduction: action taken through education, regulation, remediation to prevent the risk from occurring.

· Mission statement of the risk management department of Baylor College of Medicine: to develop and provide quality risk management programs; provide awareness and legal exposure with physicians and research groups; to educate faculty and staff to identify risk in their areas; to reduce risk as much as possible.

· Risk and loss is beyond money: reputation, information, etc.

· Claim: notice of claim, demand letter, or law suit

· Percentage of doctors in Texas with a claim filed… 14 years worth of data
· Psychiatry: 30%, 10% had money paid out.

· Pathology: 31%, 21%

· Pediatrics: 33%, 27%

· Dermatology: 35%, 21%

· Physical Medicine and Rehabilitation: 40%, 18%

· General Surgery: 69%, 25%

· OB/GYN: 73%, 27%

· Gyn: 72%, 28%

· Orthopedics: 73%, 21%

· Neurology: 78%, 20%

· Cardiology: 78%, 13%

· Plastic surgery: 78%, 16%

· Thorasic: 84%, 12%

· Each specialty has a different risk.  
· There are a lot of crappy claims brought that have no merit.
· AMA published study: 57% of malpractice premiums go to defense counsel fees

· 79% of all claims brought against all physicians were closed without any money being paid out.

· Why do patients go out, seek an attorney, and try to sue a doctor?

· Delayed diagnosis

· Actual malpractice

· Patient is mad that he’s hurt and wants to get back at someone

· Doctor didn’t listen

· Doctor didn’t ask questions

· Doctor didn’t explain things or answer questions

· Doctor misled them

· Doctor was unavailable and sent a PA or resident instead

· Basically: Patients think they’re being ignored and not respected.

· Doctor’s indifference or perceived indifference

· 1/3 of litigation could be avoided if doctor’s communicated more effectively (especially in surgery)… this does not mean that the doctor is a bad communicator.  Surgeons are fact oriented, want to come in fix the problem, and move on.  Their patients tend to then feel abandoned.

· Harvard school of public health study: out of every 100 patients, 3 of them are damaged due to medical negligence (nurse, doc, etc).  But 97% of the patients that are medically damaged in a hospital do not sue a doctor… why?  Because they like their doctor… respect them, trust them. Patients understand that mistakes happen, but the honesty is what keeps them out of the courtroom.

· Number 1 reason why physicians get sued: communication… verbal and nonverbal, written also, communication to others on the health care team as well… nurses etc.

· This applies to attorneys as well

· 25% of all adults (16 and over) in Harris County are illiterate!  They will not tell you.  This is important because they cannot fill out health histories.

Malpractice

· Includes intentional torts and negligence

· A promise to cure is a contract

· Consent: not originally negligence… it used to be battery

· Duty: no duty, no case.  Doctor doesn’t have to take a case.  Is there a duty?  If there is, then standard of care is important.  Was there a failure to meet standard of care?  Did that cause the damage?

· First malpractice cases: orthopedics and obstetrics

· Presumption of Standard of Care:

· Graham case: had to do with treatment of slaves for typhoid fever.  Is there a presumption that the doctor did meet the SOC?  TC said no.  AC said yes.  SCt said yes.

· Economic impacts

· Recession

· Professor Curren’s study: made a survey of the causes of the 1970’s malpractice crisis.

· Patient equated a bad result with negligence, especially if it was a unexpected bad result, especially death

· Catalyst for patient: The patient or the patient’s survivors were getting a bill.  They thought “why should I pay the bill when I have a bad result?”

· Catalyst for patient: Second opinions.  When patients got a bad result, they would go to another doctor.  This element was considered the primary reason for malpractice according to the health care delivery system.

· Patients judge the quality of their medical care by the personality of the provider.

· Physician’s beliefs about malpractice: malpractice cause of action was a bonanza for plaintiff’s attorneys
· Physicians were buying minimal coverage policies.  

· Some physicians were buying extra policies because insurance policies include a defense attorney.  The problem here is that there is a conflict of interest: attorney is working for the insurance company and the defendant. 

· Physicians were transferring their estates to their spouses to protect it from judgments.

· Doctors believed that attorneys did not know the medicine involved.  Attorneys don’t know the medicine and juries don’t either.  Jurors understood the medicine that the lawyers explained to them.

· Res ipsa loquitor (the event speaks for itself) = strict liability in the mind of physicians.  

· Physicians thought that to be accused of negligence is the same as being accused of being a criminal.
· Contingent fee was considered a catalyst for the cause of action.  But the contingent fee is good for defendants, because attorney won’t take the case unless they think they can win.

· Myth: The poor sue more frequently and so if you took on an indigent, you took on a risk.  This is a myth because the poor don’t know how to bring a cause of action.  The poor actually sue less

· Myth: emergent patients sue more often.  The problem with them is that they show up with no medical history.  

· Harvard report released 14 months ago: 

· Less than 2% of medical negligence ends up in malpractice lawsuits.  

· Malpractice is the 7th major cause of death in the US.

· Three things that were important to the 1970’s malpractice crisis: (1) insurance industry—they weren’t good at assessing the risk, (2) increase in survival of patients, (3) public imagery

· Old statute: Medical Malpractice and Insurance Improvement Act: 4590i

· The defense bar wrote more of it than plaintiff’s bar

· The commission was the author of the reasons for the statute

· Since 1972, claims had increased inordinately

· Legitimate claims were contributing to high health care rates.  This resulted in reduced availability of health care insurance.   And this resulted in reduced availability of heath care.

· Cost increase was passed on to the patients.

· Remedies
· We need to make reasonable improvements in the law.

· Decrease the cost of claims to assure a rational relationship in actual damages to the harm done.

· To not restrict the claimant any more than necessary.

· To make available insurance at reasonably affordable rates.

· To make health care more accessible and available.

· To make the insurance and legal systems modified to see if they have a good effect on rates.

· Not to effect any other liability areas.

· Strongest targets: (1) let’s get rid of res ipsa locquitor, (2) let’s get rid of informed consent, (3) let’s put caps on damages, and (4) the statute of limitations.

· In the 1980’s, we suffered another economic drop, and again the insurance companies came back and were interested in revamping 4590i.

· Weigel did a survey of claims made in 1975… to see what cases had been filed that had either a hospital or an MD in the case, ( or (.  There were a dozen cases filed in Harris County.  And of all of them, all but 1 were resolved in favor of the (.

· “T-Bird Syndrome” the longer a statute is around, the more often it will be expanded and made more ornate.  

· Current Statute
· Recognizes sovereign immunity

· Notice: requires that a health care deliverer is entitled to written notice of intent to file, sent by certified mail, to each defendant, 60 days prior to filing.  
· Chepps case: reason for the written notice is to allow the opportunity to counsel patient, mediation, and adjustment.
· Frantz case: the following information is sufficient for the notice: (1) date of the alleged negligence, (2) where it took place, (3) complained of injury, (4) how much is being sought.

· 75 days tolling to statute of limitations when you have the notice

· This does not extend filing time
· Defendant is to file results in abatement of the suit for 60 days (holds, but does not dismiss the suit).

· Authorized form to be used to allow the release of protected health information.  So when you send in notice to each potential defendant, you include this authorized form.

· Money: Copycat Section: there is to be no addendum in your pleading.  The large sums of money that were appearing in the pleading would encourage people to file.  Even though people didn’t necessarily get that amount of money.

· Defendant can ask for an amount that gets him in jurisdiction

· Amount of money sought can be used in voir dire.

· Consent: 

· Carp v. Cooley: set up the basics for consent.  

· Two standards of adequacy: (1) what a physician would tell a physician, (2) what a patient would want to know

· Did the consent form amount what a ROP-Physician would tell a patient?  The benefit of this perspective is that a ROP-Physician has a good idea of what the risks and benefits are.

· Schloendorf case: you have a right to consent to medical procedures.  This includes being given meaningful information to make informed consent.

· Canterbury v. Spence: establishing the right of a patient to have the kind of information a patient would want.  The amount and quality of information given is that which a ROP-Patient would want to know.  But problem is that most patients don’t know what they want to know.
· Side note

· Protocol: a method that has been laid out to accomplish something.  They are good because they give guidelines.  But each patient is different.

· Consent is a medical Miranda.
· So how do you get consent?

· Check-off list: Procedure name.  Risks and hazards.  Signature.

· This is inadequate.

· Wilson v. Scott: Man couldn’t hear.  The inner ear was bad because his ear bones had fused.  He was going to have a procedure that was supposed to be simple and it was supposed to unfuse the bones.  Did he understand the risks of the procedure?  Physician told him there was a less than 1% chance that you could have vertigo and tinnitus after the procedure.  Patient said he did not say that.

· What do we do when the panel hasn’t gotten to a procedure yet?  So what rule of law works?  Whatever the prevailing rule of law was before the disclosure panel came up… what a ROP-Patient would want to know.
· In order to prevail in a consent case in Texas
· (1) That this is something that was not explained, that they did not ask about and it was not given.

· (2) That the patient would not have had the procedure if they had known about this risk.

· (3) That the risk that wasn’t told is what went wrong.
· Emergency Care

· Good Samaritan statute: anybody who goes to the aid to someone to which they did not have a preceding duty is not liable unless they are grossly negligent

· Purpose of this statute: to get doctors to stop and render aid in automobile wrecks.

· Good Samaritan statute for Health Care Delivers: anybody who in good faith renders emergency care including external defibrillation with no pay or expectancy of pay and didn’t cause the emergency is not liable unless grossly or willfully negligent.

· Jury should be told whether or not the person providing the emergency care provider (() (1) had access to a medical history on the individual… including allergies, other medications, (2) preexisting physician-patient relationship and (3) the circumstances of the emergency and (4) what would constitute reasonable care.
· If there was a preexisting physician-patient relationship, then that physician would have a different standard of care than a stranger

· When emergency care can take place and when it cannot.  If the patient is stabilized, then there is no longer emergency treatment.  

· If ( caused the emergency, then ( can not use this statute as a defense.

· Unlicensed medical personnel (ambulance drivers, etc… these people are certified but are not licensed) are covered by this immunization statute even if they expect to be paid.

· Res ipsa Locquitor
· The statute specifies that res ipsa locquitor does not apply in medical malpractice cases with one exception: if it was used in medical malpractice cases prior to 1977, then it still applies.

· (1) Operation on the wrong part of the body

· (2) X-ray burns, radiation burns
· (3) Mechanical devices and foreign objects

· Schorp case: insertion of an arterial line and proper maintenance of the arterial line.  This was insufficient for res ipsa locquitor because it was not within the knowledge of the jury.

· ?? case: Plain knowledge of the juror depends on if the juror would understand something without the benefit of an expert.

· Even if you do make a res ipsa locquitor case, which establishes an inference of negligence, you still have to prove proximate cause and damages.
· Statute of Limitations
· 2 years.  That’s it.  This is interpreted very tightly.
· Statute runs from day of discharge from hospital… important

· Fraudulent concealment stops SOL

· Discovery

· No discovery rule under court authority.

· Statute says they don’t care about discovery

· Morrison v. Chen: Mrs. Chen claimed she was negligently handled.  She discovered it before the 2 years was up.  Did she have reasonable time to gather information and organize her case?  Yes.  But what if there was not enough reasonable time?  Who knows.  
· Should you get an extra amount of time for discovery if you discover the negligence within the statute of limitations?

· Damages

· $500,000 per institution 

· $250,000 per claimant

· Is there a constitutional allowance of how much you can get?  Yes.  The statute says malpractice and medicine are different and therefore exceptions for allowances can be made from the ordinary tort case.

· Stower’s Doctrine is preserved

· Stower’s doctrine: Insurance company had an offer of settlement within the policy limits.  The insurance company refused the offer.  The judgment came in for more than the policy limits, so the defendant (insured) was responsible for the rest.  Stower’s says that insurance companies are responsible if they negligently refuse an offer of settlement.

· Statute says that in the application of the common law doctrine of Stower’s, the insurer will be liable for no more than the insured is liable for.

· Bad result does not equal legal liability.  It can be considered along with other evidence, but it is not liability per se.

· Expert Report

· Within 120 days of a claim, you must serve on all defendants a report of an expert and their curriculum vitae.  If there is no report filed by ( in time, the ( has 21 days to complain by filing a motion.  If that 21 day limit is followed by the (, the ( then, on motion, can ask for attorney’s fees and costs and can dismissal with prejudice.

· If there is deficiency in the report, the court can extend the deadline 30 days to correct it.

· Neither side can use the report in evidence, in discovery, or to refer to it in any form.  If either side does, then both sides can.

· Expert Witness

· The expert witness must be practicing medicine at the time of the incident or at the time of the filing of the claim.  They have to be knowledgeable by experience, academic or otherwise, in the area in which they are testifying.  

· Used to be that any doctor could testify as to the standard of care, including the defendant. 

· A professor of medicine is an allowable witness.

· A medical student is included; a resident is included.

· A ( is only able to speak to his standard of care.

· This statute says this is not a special law.

· Arbitration Agreement

· Doctors were having their patients sign an arbitration agreement

· You must provide your patient the following language: agreement is invalid unless signed by an attorney of your own choosing; this agreement contains a waiver; you should not sign the agreement without consulting an attorney; 
· Future Damages

· Future damages can be apportioned (period payments) according to the court’s discretion.

· All future damages die with the claimant if the claimant dies except future earnings

Ethics

· Definition: hard to define
· Definition: Custom.  Weigel says that’s not a good definition.
· Ethics is not law.
· Areas of concern

· Resource allocation

· Availability: who is going to get what?  This is a problem because resources are finite.
· Treatment

· Due to EMTALA, certain treatments are available no matter the cost to everybody

· Economic factors: who will pay for healthcare in the future… people think it is a right, but not everyone can afford it
· Scarce resources

· Transplants

· Who is entitled to transplants is debated.

· Do you look at what they’ve done or what they could do in the future?  

· Stratification of Availability

· If there are unlimited economic resources, unlimited forms of care are available.  

· If there are limited economic resources, you take what is available to you.

· Biggest issue to Weigel

· Abortion and Sterilization 

· Leavy case: Promiscuous woman was mother of a couple of kids out of wedlock.  Her mother was raising her adult daughter and her two grandchildren.  She asked the court to have her sterilized because she could not take care of all of them.  The court cannot order sterilization… it’s up to the legislature.

· Genetic engineering

· Has wonderful potential; has awful potential.  
· It can stop diseases that are passed from one generation to another.  
· It has the latent potential to create a subservient class and engineer out any desire to struggle above.

· Cloning—it’s on the way for good or bad
· Self-Induced Disease

· Lifestyle problems create self-induced disease

· Emphysema is created by the person because they smoke

· Cirrhosis

· Can we afford to treat people that create these problems the same way we treat people that don’t create their own problems??

· Privacy

· HIPPA.

· Privacy is a joke.  There is no real right to privacy out there because there is so much information floating around out there.

· Human Experimentation

· Already covered in IRB

· Deficiency Problems—Functional, Productivity of Potential

· New born

· What do you do with a newborn that has no brain, no promise?  They are not going to function in or benefit society.

· Geriatric patient

· What do you do with a geriatric patient that has no more function?  It cost money to take care of them.

· Buck v. Bell: SCt case that allowed for sterilization.

· End of Life

· Euthanasia-Active-Passive

· Euthanasia is a happy death, but happy for whom??  

· Indefinite Prolongation of Life 

Prescription Content
1. Patient’s name and address
2. Prescription (Rx, recipe or Astrological sign to Jupiter)

3. Name and strength of med

4. Quantity

5. Signature

6. Refill

7. Date of prescriptions

8. Signature of prescribing authority

9. DEA-# (Federal)

