1. WILLS, ESTATES, AND TRUSTS

II. Introduction – class overview

A. This class examines wealth transmission process (private wealth) and the inevitability of death.  Will examine what happens when the property owner dies without making any provisions for the disposition of his property (intestate).  Dying with a will, means dying testate.

B. Traditional distinctions

1. Land or real property is devised.  The party receiving is the devisee

2. Personal property is bequeathed.  The party receiving is the legatee.

a) Both the legatee and the devisee are beneficiaries

3. When one dies, does the state of Texas get the property?  No, statutes of descent and distribution determine the distribution of property of a person who dies intestate

4. Heirs take the land of an intestate person

5. Next of kin take the personal property of an intestate person

C. H and W have three children A, B, and C and one grandchild D; who are H’s heirs is the question asked of the attorney?  Technically, nobody is an heir until H dies.  There are only heirs apparent.

D. From a testacy standpoint, we will look at what happens if a person tries to control the disposition of his property after death. 

1. What are the laws concerning the execution of a valid will?  How can we modify or revoke a will, if there is a change of heart?

E. There are two distinct bodies of law:  testate and intestate.

F. Alternate legal devices for transferring wealth, also called will substitutes

G. Items (will substitutes) that won’t be covered under a will (moved outside the will or not controlled by the will)

1. Death or designated beneficiary items

a) Pension plan or profit sharing plan (deferred compensation arrangements)

b) Bank accounts

c) IRAs

2. Joint tenancy with a right of survivorship as contrasted with a tenancy in common

3. Life Insurance

4. Trusts (a legal life estate).  How to dispose of the property upon the death of the creator of the trust.  How to dispose of the remainder of the trust

H. Probate property is property that passes through probate via the will, testate or intestate (your default will)

I. The extent to which members of the decedent’s family can be protected from the decedent’s efforts to disinherit those family members

J. The law applicable to the creation of trusts will also be studied.

K. Living will or directive to physicians – permission to pull the plug (durable powers of attorney for health care).

L. Changes to the estate tax laws (the repeal of the death tax) – can currently transfer $675K without having to pay estate tax.  Next year it goes up to $1M.  It goes up to $3.5M in 2009 and then the estate tax is repealed in 2010 and then the estate tax is resurrected on 1/1/11. Inherent unfairness, there is discontent with the legislation as drafted.

M. More terminology.  A is the parent of B and C.  B is the parent of D and C is married to spouse and the parents of E and F.  B and C’s spouse are consanguinity – related by blood and if related by marriage it is related by affinity.  C’s lineal descendants are his children E and F.  A’s lineal descendants are C (A’s child) AND E and F (A’s grandchildren).  D’s lineal ascendants (also called ancestors) are B and A.  B and C are siblings.  D and C’s relationship (aunt and uncle and niece and nephew) are collateral (neither lineal ascendants or descendants), which means you are related to the person through a common ancestor, in this case A.  Cousins are also collateral relations.

N. Is making a will a privilege or a right? Thomas Jefferson would say it is a privilege.  Jefferson (legal positivists) would say that a person only has a life estate and does not control the remainder.  However, most people today view it as a right.  Blackstone say there are:

1. Natural right (given by God) – can’t be taken away

2. Civil right (privilege) given by the government, state, or legislature – can be given or taken away

a) There is precedent for the rights position – the Irving Trust Co. case – “whether by will or by intestacy, are of statutory creation, and the dead hand rules succession only by sufferance).  People tend to disagree with this and tend to think that property rights should be protected.

O. There is tension between individual property rights and not having property being controlled from the grave.  Preserving the sanctity of property rewards the good luck of birth (fortunate birth) instead of hard work, initiative, productive effort, etc.  The “rights” proponents want equality of opportunity.  Can we achieve equality of opportunity by eliminating or abolishing transmitting wealth at death?  It would only result is the transmission of wealth during life.  The fortunate birth people will still have more opportunities while the rich parents are alive, even if they can’t get the $$ when the parents dies.  The wealthy will still always have advantages

P. Children are now prepaid their inheritance (usually through good education) and the parents want to keep money to cover their old age since people are living longer.

III. The Power to Transmit Property at Death

A. Hodel v. Irving – highly fractionated land escheating back to the Indian tribe if it was less than or equal to 2% of the total acreage and there was less than $100 income in the preceding year.  The taking of the land would have been constitutional if there had been just compensation.  Congress had abolished the ability to devise (and descent for intestacy) the fractional portions of land.  An owner of a fractionated parcel could get around this statute by creating a trust.  Supreme Court says the legislature can’t block the transfer of this property by descent or devise.  Leaving open the trust avenue wasn’t enough and also said Congress could abolish the intestacy statute but not the right to devise.  Could consolidate it by devising it to someone who already had a parcel.  What is the specific right that the court protected?  The right to transmit property is being protected in this case.  It puts this case at odds with Irving Trust, which is a privilege case and Justice O’Connor didn’t address this.  Pay attention to which side of the transfer we are on – the transferor side, the right to receive was not protected (the transferee).  The legislature can change or amend the intestacy statute and reduce or increase the amount given to the surviving spouse but the spouse could not object because Hodel only protects transmission, not receipt.  Hodel seems to move away from privilege and to right, but it remains to be seen because a right cannot be abridged.

B. The right to do a will and dispose of it and even control it from the grave is called the “dead hand of control” and based on the sanctity of the bundle of rights of property.  The objection to dead hand control is that the decedent can no longer be persuaded to change his mind or find out the he is erroneous after he dies.

C. Shapira v. Union National Bank.  Mr. Shapira put a provision in his will that required his son to marry a Jewish woman with Jewish parents.  The son, Daniel, contested the will saying it violated his 14th amendment rights, but the court said this violation would only lie if the state were forcing Daniel to marry a Jewish woman.  Daniel said it is against public policy to have a restraint on marriage that is based on religion which can be distinguished from the father trying to force him to practice a certain religion.  When you look at restraint you must ask how much restraint there is and in this case it is not a total restraint but only a partial restraint.  Partial restraints are evaluated on the basis of reasonableness.  Cases also uphold that the inheritance is based upon a person not marrying a person of a certain age.  Daniel had 7 years to marry a Jewish woman and the court did not think this was too short a fuse and the court may have struck it down had the time period been 6 months.

D. Hypo – decedent has a provision that says Daniel cannot marry Tammy, his fiancé, would be too limiting.  Can’t restrict the marriage to a particular person.  What if the decedent says Daniel can’t marry a Baptist and Tammy is a Baptist based on the Restatement saying that the motive or purpose of a testator is irrelevant.  If decedent put in the provision in the will as a means of keeping Daniel from marrying Tammy, he is only naming Tammy indirectly and the decedent’s motive or purpose is very relevant.  It is against public policy to say my son gets money if he divorces his spouse because public policy supports marriage and discourages divorece.  HOWEVER, the will could be read to mean that the money is to help the son, if he is divorced and the bequest is to deal with changed economic circumstances.  It is also valid to say spouse gets property until she remarries and then the property goes to the children because that likewise deals with the spouse’s changed circumstances.  Is there freedom to not marry?  What if Daniel is gay?  In the eyes of 49 states, Daniel would not be able to marry.  If forced to marry, we would be supporting a policy of sham marriages and subsequent divorce.  The GEOGRAPHICAL ANALYSIS suggests that this provision could be upheld in some jurisdictions (those with a large Jewish population) and struck down in other (Utah, where there are few Jews).

E. Duties of the executor of an estate (part of the probate process)

1. Inventory and collect the assets

2. Managing the assets

3. Paying claims and debts

4. Distributing the assets to those entitled

F. The functions of probate are:

1. The title clearing function – it provides evidence of transfer of title to the new owners by a probated will or decree or intestate succession

2. Protecting creditors by requiring payment of debts

3. Distributing the decedent’s property to those intended after the creditors are paid 

G. Texas slant – you can waive bond for the executor in Texas per Section 195 of the Texas Probate Code so as to not reduce the residual or have more $$ in the estate and also you will normally chose people you trust to carry out the duties in “E.”  If this executor is breaching his/her fiduciary duty, one can go to the court and request bond be posted and can even ask that the executor be removed.

H. Section 145, Independent Administration, means to have the executor act independent of court supervision (where the court has to approve everything), but just waiving the requirement of the bond under Section 195 does not get you independent administration

I. I hereby appoint X, as independent executor of my estate and direct that no other action be taken in course in relation to the settlement of my estate other than the probating and recording of the will and the return of an inventory, appraisement, and list of claims of the estate (some states refer to this as the personal representative of the estate)

J. Did Rose have a right to throw away the necklace in “Titanic” but could she direct someone in her will to throw the necklace into the Pacific after her death?  While alive she suffers the economic consequences of her action and she can change her mind; whereas, the beneficiaries suffer the economic consequences once she dies.  So courts don’t allow property to be destroyed based on a provision in the will.  Justice Black wanting his notes destroyed after his death and the court historian doesn’t want them destroyed.  But it could have a chilling effect on future Supreme Courts relative to full and free open discussion.  Courts would allow the documents to be published 100 years from now.  What about unfinished art, music, or manuscript and the artist’s lifetime activities would not be inhibited as a Supreme Court Justice.

K. Grandma left 2/3 to A and 1/3 to B and A “influenced’ Grandma to leave a larger portion of A based on the fact that she had taken care of Grandma.  B’s child C seeks legal advice relative to this will that had unequal treatment in the will between A and B.  C would try to contest the will based on that the will carried out A’s intent instead of Grandma’s intent on the basis of undue influence and fraud.  If the will is valid, the property will be distributed per the provisions of the will.  C cannot contest the will, because he is not an interested party and he does not have STANDING to bring a will contest action.  C would have standing if B predeceased Grandma.  If the will is found to be invalid, it would revert to intestate succession and the property would be split 50/50 between A and B.  C doesn’t have a future interest, only an expectancy.  What if C had been left money under a prior will and then subsequent to the conversation with changed her will.  If will #2 is invalid then all the language in it is meaningless (including the language revoking the prior) and the prior will may still be valid.  AVOID thinking that an invalid will inevitably leads to intestacy succession.  Also AVOID thinking that only an heir can be an interested party that can contest the will.

L. The Aaron Green problem on page 47.  The car, furniture and personal property, and savings plan will have to go to probate.

M. If it is non-probate property, all the beneficiary has to do it show the death certificate to get possession of the property (life insurance, pension plan, government bonds, etc).  Must first distinguish between probate and non-probate property (which does not mean you have to go to probate).  The creditors only care about getting paid and the executor can go ahead and pay the debts directly.  Can she use her personal funds to pay the debts then there may be problems with the wife getting reimbursed for her loan to the estate.  The debts are not of such a magnitude that would require probate.  When might the debts of the decedent make it advantageous to probate the will.  There may be some benefits in the state’s statute relative to credit protection that would make an executor want to probate the will.  What about the IRS and federal taxes and estate taxes ($0).  In the current year you need $675K is assets before you have to pay estate taxes, $1M next year rising to $3.5M in 2009 and no estate taxes in 2010 and then resurfacing in 2011.  What about the title clearing function, especially for the Ford car, which is non-probate property.  Will the car force you into probate?  In Texas, Article 1436-1, Section 35 of the Penal Code, you can actually transfer the car title via an affidavit.

N. In the next fact pattern, Aaron Green dies intestate and the intestacy statute says that ½ goes to the wife and ½ goes to the children.  What if he would have done a will had he known this statute, can we do anything to give effect to his intent?  The children could renounce or disclaim their state law inheritance rights, assuming the children are adults (legally it is the children’s property upon the death of the decedent).  What if the children are minors?  The mother would be the guardian (with an estate this small).  If the adult children took their intestate share, how prone will Mom be to give them the other half in the future?  They would be penny wise and pound foolish.  No gift tax ramifications if the adult children disclaim the intestate inheritance.  How will you handle the car if the children are minors?  The mother is the legal guardian and she can execute the affidavits required to get clear title to the car on behalf of the minor children.

O. In the next fact pattern, Aaron Green owns residential valued at $85K and with a mortgage of $42K and another unencumbered lot worth $8K.  Under Texas law, two things are required

1. Section 49, Determination of Heirship Proceeding (presupposes intestacy), which is less cumbersome than probate (AVOID thinking that because you have real property you have to go to probate)

2. Section 89C, you can probate the will itself as a uniment of title.  The title companies will recognize the will’s devisee as a link in the chain of title 

P. Does Aaron Green need a will under the first fact pattern?  Yes, it is not good estate planning to have to depend on the adult children renouncing their inheritance to carry out their father’s wishes.  Why not advise Aaron to leave all property in a joint tenancy with a right to survivorship?  This will work with the condition precedent that Aaron predeceases his wife.  Also the property will change (he will acquire more property) before his death.  What if Aaron’s family doesn’t follow typical actuarial tables and one of his children predeceases him.  May want to leave that child’s share to the child’s surviving child (Aaron’s grandchild).

Q. It is entirely different issues to determine if a will is needed vs. whether the will having to be probated.  Don’t advise client that he doesn’t need a will just because probate may not be required.

R. First Article:  A devisee receive $100K land subject to a $75K mortgage, what do you get?  Free and clear property or subject to the mortgage?  What about a debt barred by the statute of limitations, would it have to be paid as a “just debt.”  The just debt clause adds nothing because debts have to be paid anyway and it may even lead to litigation and could result in the decedents wishes not being carried out.

S. Second Article:  Standard fiduciary appointment provision – naming the executor, can have only one executor, but be sure you have a back-up or successor executor so that the court does not have to appoint one in the event your first choice dies or is incompetent.  We also want to advise the client on independent executors to avoid having obtain court approvals and waiving bond is not enough to get independent executorship.

T. Fourth Article (dispositve provision) – everything to his wife and then everything to his children in equal shares.  All his wife has to do is survive him to inherit.  He did not take care of near simultaneous death, which will result in double administration (having to administer two estates and double the estate taxes) with respect to property that the wife never enjoyed. Simultaneous death doesn’t have to apply to spouses, can be applied to any beneficiary.  If spouse dies soon after what is the possibility that she took and enjoyed the property.

U.  Should we create a contingent trust to manage the assets for minor children rather than “outright” payment to the children when they can’t manage the property.  Can vary the payouts and ages and percentage in the contingent trust (contingent upon the spouse pre-deceasing the other spouse)

V. Guardianship of the child is different from the guardian of the property.  The person you want to raise the child may not be the person you want to handle the financial aspects.  With minor children, you have the guardian of the person and you also need guardian of the property and also include a back-up or successor guardian

W. Guardianship of property require court approval for every transaction and ends when the child reaches the age of majority (as opposed to a trust which can continue on into the child’s adulthood)

X. Simpson v. Calivas (page 59) – what is the privity defense all about lawsuit malpractice case).  The Texas Supreme Court upheld the privity defense that the attorney raised.  The Simpson case did not accept the privity defense and used a foreseeabliity test that the attorney should have foreseen that the beneficiaries of the improperly drafted will would be harmed.  Texas follows the minority position on this issue.  Trust was not funded, so it passed via intestacy.  “The only person who has a valid claim has suffered no loss, and the only person who has suffered a loss has no valid claim.”  The grandchildren in Barcelo fall in the narrow cause of action because they were the express beneficiaries, not just a disappointed expectant potential beneficiary (not named in the instrument).  If client moves or has property in another state and then the Barcelo ruling would not be binding (it could also be reversed)

Y. Hotz v. Minyard (page 66) – the attorney had a conflict of interest by doing both the father’s and the daughter’s will.  He can’t represent both parties and should not have done the daughter’s will.  He perpetrated a fraud on a third party, disclosed and will and purported it to be a valid will (at the request of the father).  Active misrepresentation as opposed to zealous representation. 

Z. You only go to probate court to get possession of assets

AA. Rules of law relative to the introduction to estate planning

1. The complete abolition of the rights of an owner to dispose of property rights is a taking without just compensation, violating the owner’s rights guaranteed under the Fifth Amendment (Hodel v. Irving)

2. A testator may validly impose a restraint on the religion of the spouse of a beneficiary as a condition precedent to inheriting under the will (Shapira v. Wealth Transmission)

3. Attorneys drafting wills owe a duty of reasonable care to the intended beneficiaries (Simpson v. Calivas)

4. Attorneys may owe a fiduciary duty to the beneficiaries of will they have prepared (Hotz v. Minyard) 

IV. Chapter 2, Intestacy: An Estate Plan by Default

A. Janus v. Tarasewicz – whether Stanley or Theresa deceased each other, who died first is the question so that the beneficiary on the insurance policy.  Who gets  the insurance proceeds.  Was there sufficient evidence as to Theresa survived and Stanley’s mother contended?  Ultimately it was concluded that there was sufficient evidence such that the money passed to Theresa’s father.  There was no indication that Stanley wanted his money to go to Theresa’s family.  May want clear and convincing evidence as opposed to the standard of sufficient evidence.

B. Texas:  I, Alice, leave my ring to my sister, Betty.  Alice dies on Monday and Betty dies on Wednesday.  Is there sufficient evidence that Betty survived Alice? Yes.  Who gets the ring?  Per Section 47c which governs wills (47a governs intestacy), Betty must survive Alice by 120 hours or five days. Section 3h says a devisee can take personal or real property

C. I leave my ring to my sister, Betty, is she survives me. This covered by Section 47(f ) and this language will trump the 120 hour rule.  And again in the double administration mode.  Betty did not have the chance to possess and enjoy the ring, so put a survival time in the clause:  survive me by 30 – 90 days.  Be sure to say what should happen to the ring if Betty doesn’t survive the 30-90 days, have an alternate beneficiary.

D. I leave ring to my sister, Betty, if she survives me (not subject to 120 hour rule) vs. I leave my ring to my sister, Betty, if she survives Tammy (subject to 120 hour rule).

E. The determination of legal death must be made in accordance with the usual and customary standards of medical practice (the Tylenol cyanide case).

F. An adopted child is no longer considered a child of either natural parent and loses on adoption all rights of inheritance from his natural parents.he

G. A contract to adopt may not be specifically enforced unless the contract was entered into by a person with the legal authority to consent to the adoption.

H. For purposes of intestate succession, paternity may not be established for a child conceived after the individual’s death (the Hecht case).

I. A conviction of voluntary manslaughter disables the party from taking under the decedent’s will or through intestate succession.

J. Persons who disclaim an inheritance must still report the potential change in financial status when enrolled in means-tested government programs. 

K. The 120 hour rule does not apply if it will result in the property escheating to the state of Texas:

1. It applies to community property and joint tenancy with rights of survivorship.  In community property state under Section 47 the property shall be distributed as if the husband had survived, and the other one-half thereof shall be distributed as if the wife survived.   

2.  It also applies to life insurance if the designated beneficiary does not survive the decedent by 120 hours.  The insured is assumed to have survived

3. It applies to heirs, devisees, and beneficiaries

4. Section 47(f) trumps the 120 hour rule if specific provision or rule is used.

L. Must define for our purposes community property and separate property.

1. Separate property

a) Acquired before marriage

b) Acquired by gift, devise, or descent

c) Recovery for PI sustained during the marriage except for reimbursement of compensation

2. Community Property – any property acquired during the marriage that is not separate property.

3. What is the character of the income made from separate property (i.e., interest on investment)?  It is community property.

4. H dies survived by spouse, Wendy, and two children Alex and Barbara.  If the children are Wendy’s children, they get nothing (change in the law in 1993) under the assumption that the spouse needs it now and will eventually pass it to her own children.  If the children are not Wendy’s, she is considered to have been taken care of under the community property scheme and she will have to split H’s half share with her step-children.  There is no distinction between community and separate property under Section 45, Community Estate.  Section 451 addresses community property with rights of survivorship (non-probate) which is recognized in Texas and can avoid the step-children getting a share

5. Wife dies with H and two children C1 and C2 (who has a spouse) and C1 has GC1&2 and C2 has GC3.  Now C1 and C2 are deceased.  The three grandchildren are heirs but in what share?  The grandchildren each get 1/6 share, if both the children are deceased, and the H gets ½.  This is called in per capita with representation.

6. Wife has previous husband H1 and current spouse H2 and she has one child with H1 and two children with H2 and so H2 gets nothing of W’s community property and the three children each get 1/6 each of the whole of Wife’s community property (if Wife dies intestate).

7. Wife is survived by H and H2 and GC1 (child of C1) and GC2 (child of C2) and C3.  Section 45 applies to children and descendants that are not the children and descendants of H2. If we have a taker at the generational level we get into representation (i.e., if there are both children and grandchildren and the half of the community property will be divided 1/6 each.

8. Section 43 applies to both community property under Section 45 and separate property under Section 38

M. Problem on page 88, we have two surviving grandchildren and two surviving grandchildren

1. Under per capita (by the person) method, each would get ¼ share each.  Unfair because some of heirs are relationally farther from the deceased

2. Strict per stirpes – you take the share your parent would have taken had the parent survived, D gets ½, G and H get 1/8, and F gets ¼

3. Modern per stirpes – we divide the property at the level where there are living takers.  D and F get 1/3 each and G and H get 1/6 each

4. UPC Section 2-106 is per capita at each generation is 1/3 for D and F and 1/6 for G and H (the result is the same as modern per stirpes, but the methods are not the same)

5. Per Texas Section 43 (per capital with representation) will result in 1/3 for D and F and 1/6 for G and H, the same as modern per stirpes and per capita at each generation

6. Identify where you make the cuts – strict (at the child level), modern (at the level where the first taker is alive).  Then determine if you have per capita or representational shares.

7. Modern per stirpes = per capita with representation = Texas law

N. Situs Rule – real property is governed by jurisdiction in which the property is located

O. Section 38, Persons who take upon intestacy (separate property), says that if C dies intestate, C’s separate property would go to E and F in equal shares (and not to children, or grandchildren, of E and F per Section 43).  The property will also go E or F even if adopted.  Just because Section 38(a)(1) says the property will go to ‘children and descendents, you have to apply Section 43, Determination of Per Capita and Per Stirpes Distribution

P. If C dies intestate with no children or descendants, then his property will go to his parents jointly (also called parcenary) and will be separate property to the parents.

Q. Just being a beneficiary does not determine the amount of share that you will receive.

R. Community property is in Sections 45, the Community Estate, and 43, Determination of Per Capita and Per Stirpes Distribution, must be read together

S. Sections 38 deals with separate property and Section 43, Determination of Per Capita and Per Stirpes Distribution.  Both section must be read together.

T. If intestate decedent has no children or descendents, the property is still passed lineally to the parents in equal shares per Section 38(a)(2).  If only one parent survives the decedent then that parent will get ½ and the siblings of the decedent will get the other ½ based on Section 43 

U. Before proceeding to a taking of property of by collateral kin (siblings) there must be no descendents (children, grandchildren, etc.) or ancestors (parents)

V. Section 38(a) deals with intestate leaving no husband or wife and Section 38(b) deals with intestate leaving husband or wife, must distinguish for the FIRST TIME realty from personalty in Section 38(b)(1)

1. Section 38(b)(1) says the surviving spouse gets 1/3 of the personal property and 2/3 shall go to the children

2. The surviving spouse will be entitled to an estate for life (LE) in 1/3 of the land of the intestate, with remainder to the child or children of the intestate and their descendents (and apply Section 43).  The children get 2/3 of the land now and also split the 1/3 remainder (the future interest).

3. Section 38(b)(2) deals with the intestate not having any descendants.  The surviving spouse will get all the personal property and ½ the land outright (not a LE) and the other ½ of the land shall pass according to the rules of descent and distribution, which puts you back Section 38(a) and if the spouse is the only survivor he will get ALL the property

W. Page 96, #1.  If the intestate decedent dies with only a mother, sister, and two nephews surviving the mother would get all the property per the Uniform Probate Code Section 2-103.  In Texas the mother would only get 50% and the sister would get ¼ and the two nephews would get 1/8 each.

X. Page 96, #2.  If the only survivors are maternal first cousins (C1) and paternal first cousins (C2 and C3).  The maternal side gets 50% which will go to C1 and the paternal side gets 50% to be split between C2 and C3 per Section 38(a)(4).  This dramatically reduces the prospect of the property escheating to the state of Texas.  What if there are only heirs for one moiety?  It will be a fight between the state of Texas and someone in line for the other moiety. 

Y. Texas has a laughing heirs statute, the heir can be so far removed from the decedent that he does not mourn and is happy to get the inheritance.     

Z. Moiety is ½

AA. Section 38 governs half-bloods and if all half siblings they will get the entire estate divided equally

AB. Section 41(b) deals with heirs of whole and half blood (but only for collateral relations) – the half blood shall inherit only half so much as each of those of the whole blood

AC. Formula for determining half-blood siblings’ share (MEMORIZE)

1. Half’s share = 1/(H + 2W)

2. Whole’s share = 2/(H + 2W)

3. H = # of half bloods 

4. W = # of whole bloods

AD. Section 41(a) deals with Posthumous Children – in Texas you cannot inherit from an intestate decedent unless they are in being and capable in law to take as heirs at the time of the death of the intestate UNLESS the heir is a child or a lineal descendant.  Children or other lineal descendants do not have to be a life in being.  Texas DOES have a posthumous heir statute

1. Persons Not in Being.  No right of inheritance shall accrue to any persons OTHER THAN TO CHILDREN OR LINEAL DESCENDANTS OF THE INTESTATE, unless they are in being and capable in law to take as heirs at the time of the death of the intestate.

AE. Hall v. Vallindingham on page 98 deals with a step-parent adoption and it deals with whether the children could inherit from their biological paternal uncle (not from the father’s side, but THROUGH the father’s side).  The court ruled that the adopted children could not inherit.

AF. Section 40, Inheritance by and from and Adopted Child – must understand who you can inherit from and through.  Adopted children can inherit from and through the adoptive parent and likewise the adopted parent can inherit from and through the adopted children.  The natural parents are precluded from inheriting from and through their child; HOWEVER; the child can inherit from the natural parents UNLESS the inheritance rights are terminated upon adoption per the family code.  The child must also overcome the hurdle of determining who the natural parent is (especially if the adoption records are sealed).

AG. Adult Adoption.  Why might you advise a client to adopt an adult person (a friend)?  To prevent a will contest on the part of your relatives or natural children.  Even if the will was contested, the adopted child would take via the intestacy statute.  The applicable Family Code Section is 162.507.  Section 40 of the Probate Code deals with Inheritance by and From an Adopted Child, who if Texas can inherit from both adoptive parents and natural parents.  However, the natural parents cannot inherit from adopted children.

AH. Grandpa, T, set up an intervivos trust with the income from the trust going to A for life and then the remainder going to A’s descendants.  When T set up the trust he had child A and one grandchild (the son of A), after grandpa T died A adopted an adult.  What result?  It is the Lehman case in Texas.  This isn’t dealing with A’s property, it deals with Grandpa’s property and Grandpa’s trust or will needs to define descendents as including “those who are adopted.”  The goal is to satisfy the intent of the individual who set up the trust, Grandpa T.  Need at address this with Grandpa T upfront:  exclude all adoptees, only adult adoptees, or limit it to bodily issue.

AI. O’Neal v. Wilkes on page 108 deals with a virtual or equitable adoption.  The natural parents were not available to give permission to Hattie’s adoption because the mother died and her father never legitimized her.  He abandoned her.  Her paternal aunt knew the Cooks wanted a daughter and seized the opportunity for Hattie.  Hattie lived with the Cooks from age 12 until she married and they never took steps to formally, legally adopt Hattie.  These were poor people in rural Georgia.  The Cooks educated her and she lived with them and Mr. Cook referred to her as his daughter and her children as his grandchildren.  Cook dies intestate and the executor of his will does not want to recognize Hattie as an heir so O’Neal filed suit based on equitable/formal adoption theory.  If she is considered adopted, she will be considered a descendent of Mr. Cook.  O’Neal proposes this alternative theory because she wants to inherit.  She says she should nevertheless inherit her intestate share even though she never was legally, formally adopted.  The court says her theory lies in estoppel and contracts and that the paternal aunt had no authority to contract for O’Neal’s adoption (the paternal aunt only had physical custody.  The court approached this problem in an overly legalistic manner and would not let her prevail on the theory of equitable/virtual adoption.  Factors to consider;

1. Did Hattie believe that the Cooks were her natural parents?  No.

2. Should Hattie’s inheritance rights be based on her belief that she was adopted?  This still would not help Hattie.

3. May also look at how Hattie behaved while in the Cooks’ household, taking on the rights and responsibilities of a child in the household (a performance based theory) irrespective of whether Hattie’s expectations or whether she thought she was the Cooks’ natural or adopted children.  Did she help take care of the Cooks as she would natural parents?  Determine whether the responsibilities and care involved in a parent-child relationship had been satisfied in a particular case.  Even if Hattie had been equitably adopted, she could still have inherited from her natural parents.

4. Equitable adoption, virtual adoption, or adoption by estoppel are synonymous

a) Requires evidence of a written or oral agreement that the child is adopted and it is never carried out

b) It estops the parents and their heirs from denying the adoption.  The adoption works against the breaching party.

c) The adoptee can only inherit from but not through the foster or step parents in Texas (will punish Cook but not his brother)

d) The foster parents are not entitled to inherit from the equitably adopted child

e) Must prove equitable adoption by a preponderance of the evidence

f) Must have a defective statutory adoption or an unperformed agreement to adopt.

AJ. Out of wedlock children.  Could we have these children inherit only from the mother?  No, there are Constitutional issues – equal protection under the law prevents states from not allowing illegitimate/nonmarital children to inherit from their fathers

AK. Can’t repeal Section 42(b) and it is broader than New York’s statute which allows nonmarital children to inherit from the father only if the father had married the mother or had been formally adjudicated the father by a court during the father’s lifetime.  The Texas statute says you can inherit from the father if there is a Presumption of Paternity per Section 151.002 of the Family Code as follows:

1. He and the child’s mother have been married for 300 days prior to birth

2. He consents in writing to be named and is named as the child’s father on the child’s birth certificate

3. He is obligated to support the child under a written volunatary promise or by court order

4. He receives the child into his home and openly holds out the child as his biological child

AL. Texas allows a post mortem paternity action (New York doesn’t allow this) after the father dies but it requires clear and convincing evidence; whereas, if the paternity action is commenced prior to the death of the father a preponderance of the evidence.

AM. Hecht v. Superior Court – his will and the specimen storage agreement both show Mr. Kane’s intent to have Ms. Hecht the sperm upon his death.  The adult kids do not want to have to share their inheritance with “vial kids.”  Section 41(a) only deals with posthumous children and not with posthumous conceptions.  The court ruled that Mr. Kane had an interest in the vials of sperm that he could control.  The court also rejected that argument that it was against public policy to allow Ms. Hecht to be artificially inseminated by Mr. Kane.  The court decision was easy to allow Ms. Hecht to have the vials because any children conceived would not have inheritance rights.

AN. Any state that follows the California statute language that states paternity cannot be established after the father’s death UNLESS it was impossible for the father to hold out the child as his own and paternity is established by clear and convincing evidence.  There must be a statute of limitations to lodge paternity claims.  If you are the executor of the estate, do you delay distribution knowing there may be future children.  It violates the timely and orderly administration of the estate if you delay, but if you distribute it, you may have liability to the future children that are conceived.  Finality is severely lacking in this scheme.

AO. Texas Probate Section 44, Advancements.  What was the significance at common law of saying something was or as not an advancement?  The principle behind advancements is that any intervivos gift is an advancement of the heir’s (descendants, ancestors, collaterals, adopteds, spouse) intestate share.  In Texas the decedent must do a contemporaneous writing at the time of the gift stating it is an advancement or the recipient can do so in writing but it need not be contemporaneous.  At common law advancements only applied to children but in Texas it applies to heirs.  It covers all non-testamentary transfers which are basically transfers as a result of survivorship rights.    Hypo – Isaac dies intestate with an estate of $200K survived by children Aaron and Beth and shortly before his death he transfers $40K to Aaron.  What difference does this make if it is considered an advancement?  Isaac gets $140K and Beth gets $100K if it is not an advancement.  Under common law Aaron will get $80K ($120K less $40K) and Beth will get $120K (one half of $240K) and the estate is considered to be worth $240 (adding Aaron’s $40K advancement to the estate of $200K estate for a total estate of $240K).  Determine if someone is an heir on the date of the decedent’s death, not at the time of the transfer of property.  Texas has reversed the presumption that an intervivos gift is an advancement.  Your status could change from date or transfer and date of death.  It frees up Isaac to not have to account for gifts unless he wants to.  Have the same subject in wills, it is called SATISFACTION and there is no statutory authority as there is with advancements.  Are all donees covered?  At CL only children and per Texas, heirs as determined at the decedent’s death.  Are we only looking at donated gifts for our advancement analysis?  Also includes nontestamentary transfers (property with survivorship rights)

AP. If Father gave $20,000 to son $20,000 because the son was ill and couldn’t support his family.  At common law you would argue special needs or that the money was to help son support his family.  What about if the Father pays $90K for medical school.  Not as needed as much because son already has a under graduate degree.  There isn’t as much “need” as the ill son hypo.   

AQ. Suppose Tom drafts a will naming Robin and Sam beneficiaries and Robin is also the term life insurance?  What happens if Robin kills Tom?  She will forfeit the life insurance proceeds per Section 41(d), Convicted Persons and Suicides. Disclaimer Section 37(a).

1. In re Estate of Mahoney – the statute dealt with murder and Ms. Mahoney had committed manslaughter.  The court had three options, in the event that there is no statute

a) The legal title passed to the slayer and may be retained by him in spite of his crime (should not be punished twice and there is a Constitutional prohibition against corruption of the blood).

b) The legal title will not pass to the slayer because of the equitable principle that no one should be permitted to profit by his own fraud or take advantage and profit as a result of his own wrong or crime.  It is judicially engrafting an exception on the statute of descent and distribution is the countervailing argument. 

c) The hybrid approach adopted by the Mahoney case.  The legal title passes to the slayer but equity holds him to be a constructive trustee for the heirs or next of kin of the decedent.  This disposition of the question presented avoids a judicial engrafting on the statutory laws of descent and distribution for title passes to the slayer. The constructive trust is a remedy, the legal title is in the slayer but they can be made to disgorge the property by means of the legal remedy.  A constructive trust is a “made –up “ trust.  The case was remanded to the chancery court to determine if Mrs. Mahoney’s manslaughter was intentional or unintentional, if unintentional she will not forfeit her inheritance.

d) In Texas, by case law, Mahoney and the constructive trust is followed but the statute has not yet been updated.  See also Section 1103.151 & 152 on page 852, which is a part of the insurance code.  You do not have to pull the trigger, you will forfeit if you are principal or an accomplice.  You will be considered to have predeceased the decedent.  The contingent beneficiary will get the insurance proceeds as long as they weren’t involved in the slaying and if they were it goes to the nearest relative of the insured is entitled to receive those proceeds.  Is this the heirs?  This was not tightened up by the legislature (matching the probate and insurance codes up). 

(1) Conviction for killing without intent is not binding on a subsequent civil trial to determine if the decedent was intentionally killed because of the lesser standard in civil cases.  May not forfeit for criminal, but then subsequently is found guilty in 

AR. Is single-family trust appropriate for Howard Brown with a newborn child?

1. Brown has a contingent trust, contingent on his wife not surviving him and it is a pot trust rather than individual trusts for each child.  Each child must attain the age of 25 before the trust can be distributed.  Before the birth of the baby the children were aged 20, 14, and 11 and the oldest only has to wait 11 years for his money, but upon the birth of the sibling he now has to wait until he is 25 years for the distribution.  The single-family trust was more fair when there was a tighter age compression in the ages of the children.  May not be fair to make the others wait.  But if it is a small corpus, it may be unfair to dividing it up into fourths.

2. Managing a minor’s property (not talking about managing the child, talking about the managing the property)

a) Guardianship – can’t manage the minor’s property without the court’s approval so it is the most expensive of the three 

b) Custodianship – utilizes Uniform Transfer to Minor act.  Can manage the property with more flexibility without court approval.  The weakness with this arrangement is that it ends at age 18 or 21 (HYPO – land in the boonies that became the Galleria worth $10 or $12M)

c) Trust – lasts as long as you want it to last, can parcel it out at appropriate ages or maybe even for life.  This is the most flexible.

AS. A is killed by son B who has a child E.  A is also survived by three other grandchildren, E, G, and H.  What is the result of A’s intestate estate?  It is per capita distribution because all takers are grandchildren per §§ 38 and 43 (per capita with representation).  Assume murdered A and has 3 children, is the estate of A divided up into sixths for the 6 surviving grandchildren?  Per § 43, it seems correct.  This shows that you can provide for your family be committing murder.  Should we be calculating this share without reference to the murderer’s fictitious death?  Murderer is deemed to predecease per the slayer satute.

AT.  Section 37A has a broad scope and allows an intestate heir, will beneficiary, party to a survivorship estate, or beneficiary of a life estate to disclaim.

1. HYPO.  “I leave all my household furniture to Annie, if she survives me by 30 days and, if not, then my household furniture to Ben.”  What happens if Annie wants to disclaim the furniture and have it go to her daughter, Connie?  If you disclaim, you are considered to pre-decease the decedent, so the furniture would go to Ben.  This section has a timeliness component – the disclaimer must be done nine months after the transfer and must be in writing.  It must also be filed in an appropriate forum, which means a lawyer is required.  If the statute says something must be in writing, it usually means that an attorney is required.  What if Connie wants the furniture to go to Ben?  If Connie wanted the property to go to Ben why go through the hassle of a disclaimer.

2. HYPO.  A acquires Redacre on January 1st and has title issued in B’s name for life, remainder to C or her estate.  A is B’s parent and C is B’s child.  When at the latest, can B and C execute timely disclaimers under Texas law?  C could disclaim by September of the year in question or could disclaim 9 months after the interest vests under Texas law.

3. Assignment – Look at the Federal Provision, §25.18, after the Barcelo case in the blue supplements and compare and contract §37A with it.  Also look at the requirements for a duly executed will in the Probate Code.   

AU. Rules of Law Relative to “Intestacy:  An Estate Plan by Default”

1. The Basic Scheme:  Share of Surviving Spouse.  The determination of legal death must be made in accordance with the usual and customary standards of medical practice (Janus v. Tarasewicz).

2. Transfers to Children:  Adopted Children.  An adopted child is no longer considered a child of either natural parent and loses on adoption all rights of inheritance from his natural parents (Hill v. Vallandingham).

3. Transfers to Children:  Adopted Children.  A contract to adopt may not be specifically enforced unless the contract was entered into by a person with the legal authority to consent to the adoption. (O’Neal v. Wilkes).

4. Transfers to Children:  Nonmarital Children.  For purposes of intestate succession, paternity may not be established for a child conceived after an individual’s death (Hecht v. Superior Court).

5. Bars to Succession:  Homicide.  A conviction of voluntary manslaughter disables the party form taking under decedent’s will or through intestate succession (In re Estate v. Mahoney)..

6. Bars to Succession:  Disclaimer.  Persons who disclaim an inheritance must still report the potential change in financial status when enrolled in means-tested government programs (Troy v. Hart).

7. Common misunderstanding is that if a person disclaims is that it goes to intestacy but that is not the case, the person disclaiming is found the pre-decease the decedent.  So must determine who the property will go to once the person is pre-deceased.  Must also link this up to the anti-lapse clauses.

8. Reasons to disclaim:

a) Protection from creditors

b) So her heirs can avoid estate tax when she dies or if she was going to give it to her children or someone else, she will be subject to a gift tax that the person disclaiming and subsequently giving intervivos would have to pay.  So she would never be considered a donor because the property would have been considered to go directly to the decedent.

9. What if person disclaiming the property uses the property within the nine months?  The disclaimant will not be able to disclaim?  Cover under Section 37A(g) is disclaimer after acceptance and it says the disclaimer will not be effective.  If the disclaimant uses the property but follows all the other rules of disclaimer, she will be considered an assignor.

10. When working with disclaimer you must satisfy both Section 37A and federal law IRS Section 2518.  Even though Texas law allows a future interest to disclaim 9 months after the interest vest, the federal law requires it to be 9 months after the creation of the interest.

11. If B disclaims his life estate, C’s remainder interest will accelerate and vest just as if B were deceased.

12. The Federal law has a provision if the donee is a minor and the Federal law does in Section 2518(b)(2)(B), so in this case the Federal law may give us a longer time.  But err on the side of the more restrictive position because this is not covered in Texas law and disclaim within 9 months of creation or transfer so you would cover both Texas AND Federal law (so you won’t have to pay gift tax).  To make sure your disclaimer works make sure you comply with both state and Federal law.  As regards a minor, the Texas law is more restrictive than the Federal law.

13. HYPO.  I leave Blackacre to X.  I leave my 500 shares of Acme to Y.  A partial disclaimer is allowed under Section 37A(e) and it must be divided in fractional or percentage interest (1/2 of Blackacre) and relative to the shares of stock he can disclaim x number of shares of Acme stock.  You can disclaim a remainder interest and keep a LE under Texas law (they are separate interests) per the first sentence of Section 37A(e) but you cannot do this under Federal law (per the Regs). 

14. Article II. I leave the sum of $100,000 to my husband if he survives me.  In the event he disclaims this bequest, then the sum shall pass as party of residuary estate.  Article V.  All the rest, residue and remainder of my property I leave to Texas Commerce Bank, as trustee, for the benefit of my husband and children upon the following terms and conditions.   

a) Is husband allowed to disclaim under Article II and then get the benefit of he asset as in Article V? Yes, as long as it is a spouse, but no other disclaimant has this luxury, per to Section 2518(4)(A) and Section 37A(f).  Section 2518(4) the interest must also pass without direction.

15. For tax purposes we want a qualified disclaimer (that meets both state and tax law).  The relation back doctrine that says the disclaimant was not a transferor and the disclaimant will not be subject to claims of creditors.

16. O dies with a son, A, who disclaims and predeceased by son B who is survived by son, C.  A also has 4 children D, E, F, G.   If A does not disclaim A would get ½ and grandson, C, gets ½.  If A disclaims grandchildren D, E, F, G and C would get 1/5 each under per capita representation.  C gets screwed out of 30%.  The Welder v. Hitchcock case does not allow this result because the only thing being disclaimed is A’s half.  The statute only determines to whom the interest passes, not how the interest shall be distributed, so C would get his 50% and D, E, F, and G will get the other ½ or 1/8 each.

17. Can we apply the Welder v. Hitchcock case to the same result in a slayer hypo?

AV. Troy v. Hart (page 151).  The issue is whether we should honor a Medicaid patient’s disclaimer?  He was going to get 1/3 a $300,000 estate and he had an obligation to report this to Medicaid within 10 days and the Medicaid would have been discontinued until he spent down the $100,000.  His attorney tried to get the disclaimer rescinded.  The state was not a party to this action, they filed a amicus curaie brief and wanted the disclaimer voided as a matter of public policy.  The court upheld or validated the disclaimer.  They court never formally imposed the constructive trust.  The court let them off easy because counsel agreed to reimburse the state.  The policy underlying Medicaid and Medicare eligibility is not going to be the same as for creditors in general per Malloy v. Baine.  Disclaimers are disqualifying transfers for Medicaid eligibility purposes.  CAUTION be careful when doing disclaimers of persons on Medicaid.  There is a question as to whether Medicaid can bring an action once they improperly pay.  Bottomline is that you can defeat certain creditors, but not Medicaid.   

V. Chapter 3, Wills:  Capacity and Contests

A. The opportunity for somebody to control upon or after death how their property is dispositioned via a will.

B. Two components of mental capacity required for a will:

1. Testamentary intent

a) What is testamentary intent?  That it be you will

2. Testamentary capacity

a) Who do we protect by having a capacity requirement?  The testator and the heirs apparent (including spouse).

C. Section 57 references “being of sound mind.”  Sound mind goes to testamentary capacity but not to testamentary intent.  Testamentary intent is a requirement that evolves from case law.

D. A will is a revocable disposition of property that takes place upon death.

1. Under Texas law you must be at least 18 years to do a valid will unless one “is or has been” married or a member of the armed forces of the US.

E. Must have sound mind/testamentary capacity when the will is executed.

F. A testator must know the follow to have testamentary capacity:

1. The nature and extent of the testator’s property

2. The persons who are the natural objects of the testator’s bounty

3. The disposition the testator is making

4. How these elements relate so as to form an ordinary plan for the disposition of the testator’s property.

G. Amount of capacity required:

1. Contracts/gifts require greatest capacity because you are more subject to economic loss while living and with a will you are dead so there is no economic loss to you

2. Will is next in the amount of capacity required

3. The capacity required to marry is less than that required for a will.  May be able to marry but considered not to have the capacity to do a will leaving everything to the young bride (the marriage incapacitates the old man??).

H. Altzheimer’s and adjudications of incompetency are not death knells to doing or revising a will as long as it is done in a lucid moment (but there is potential will contest).  Will cover the measures to take in anticipation of will contests.

I. Evidentiary (admissibility) requirements for adjudication of incompetency.

1. Evidence of the adjudication of incompetency will be admissible as evidence if it is prior to the will being executed.

2. Adjudication of incompetency after the will is executed is inadmissible as evidence because it is too prejudicial.

J. Can you meet the four components of testamentary capacity and still have a valid will?  ASSIGNMENT:  fraud in fact, fraud in the inducement, Latham case, and Groffman case and Section 59.

K. If you are mentally deficient you cannot do a will per Section 57.

L. In re Strittmater on page 159, the man hater case.  It is one thing to be eccentric but it does not mean the person lack testamentary capacity.  It seems that she developed some real issues with her dead parents.  She seems no more insane than Wright, the insane neighbor.  She had belonged the National Women’s Party for eleven years.  Even today you could still have judicial and jury bias.
M. Insane delusion (a belief the person adheres to against all evidence and reason to the contrary, can’t be talked out of it) v. mistake (subject to correction) or false belief.  The courts will not correct mistake or false belief.  Even if the testator had the false/mistaken belief that one of her three children was dead, the court will not correct it and the estate will pass to only the two children.  The court would allow the supposed dead child to inherit if the testator was operating under an insane delusion. Does the insane delusion affect your will or a provision of your will?  If not, the will can be held valid.  If the insane delusion affected the will, it may not be valid or the provision may not be valid.

N.    In re Honigman.  The proponents are the relatives in Germany and the surviving spouse attacks the will because she gets only the statutory minimum.  The decedent’s supposed insane delusion was that he thought his wife was unfaithful and the resulted in his cutting her out of the will.  If there a reasonable basis for the belief then it will not be considered an insane delusion.  Even if he were delusional, there is a rational basis for the disposition in the will because his wife was loaded and he siblings were broke.  They argue that he didn’t leave the $$ to his wife, not because he believed she was unfaithful, but because she did not need the money.  The New York standard helps the contestant, the wife, tremendously.

O. Even with testamentary capacity, a will may be set aside if there 

P. A will or a provision of a will may be set aside if you can prove undue influence.  Looking at the operation of the influencer at the time the will is executed.  What types of characteristics/factors should you look for that would make the testator susceptible to undue influence (age, health, physical or mental infirmities, who contacted the attorney, participation in the will process, the extent this will differs from prior wills, independent advice).  To be undue influence in the eye of the law there must be coercion.  It is only when the will of the person who becomes a testator is coerced into doing that which he or she does not desire to do, that is undue influence.  It is the influencer’s will manifested through a writing by the testator. 

Q. Lipper v. Westlow involves a confidential relationship.  The current trend is to shift the burden of proof to the proponents to establish the absence of undue influence if a confidential relationship is established.  A family relationship is not per se a confidential relationship.  A position of superiority which one person occupies over another is a hallmark of a confidential relationship.  The presumption is that there is undue influence, if a confidential relationship exists.  This case did not use that presumption.  This attorney son, is profiting from the very will he is drafting, he is getting ½ instead of 1/3 that he would have received via intestacy.  Examples of a confidential relationship:

1. Attorney/client

2. Doctor/patient

3. Trustee/’beneficiary

4. Guardian/ward

R. No contest clause – designed to chill a will contest.  To have a no contest clause be effective you must leave the potential contestants some $$ (bait the hook).  Texas is inline with the majority rule that no contest clause or in terrorem clauses are valid, but if you can establish that the contest was brought in good faith and for good cause you may not lose your $$.  If the action is to construe the will, tortuous interference with an expectancy claim, for an accounting, or to change the executor it will not be considered a will contest (also if the will contest was dismissed prior to the hearing).  The no contest clause will be strictly construed in Texas.  Be SPECIFIC in what particular actions will trigger the forfeiture provisions and must also have something that will make the potential contestants think twice about contesting the will.  Leave an amount in the will and then increase it in subsequent codicils, and if they challenge it and win they will get the lesser amount in the previous codicils.

S. Is it a good idea to put in writing why someone is not getting her fair share of the estate.  Make sure it is in language that the testator would use.  If you include it in the will, it will become a matter of public record and may open the door to a testamentary libel action, so it should be a separate document from the will (you can refer to this document or letter in the will).  Should you videotape the decedent?  How will the testator look memorialized for posteriety on tape?  Don’t do it if the testator looks feeble.  Seek out expert psychiatric testimony and have it in a file.  Could be used against you in that the opponent will cast doubt by telling the jury that the testator’s attorney had doubts about the testator’s capacity?

T. Non-traditional relationships such as same sex relationships or disparate age differences.  What should you do?  Adult adoption (can’t do it for same sex couples), non-probate transfers (life insurance, joint tenancies, gifts to a revocable trust).  These can be set aside on the grounds of undue influence but you can set up ongoing relationships with the attorney or the banker taking care of the trust.  You will also have many more transactions to show the validity of the trust (and all the transfers would have to be found invalid if it finds undue influence and the court may not be inclined to do this).  It is also different attacking the deceased testator as opposed to a live grantor of an intervivos trust.  Opportunity for a successful challenge is better the sooner it is brought and she is still alive and they must also know the trust exists further thwarting the successful challenge of the trust.  A trust, unlike the will, is not a public document.

U. In re Will of Moses.  This court couldn’t deal with the possibility that this younger man was in love with an older woman; therefore, he had to be after her money.  The fact that they had a sexual relationship could have also have shown they were in love and he was the natural object of her bounty.  Once again we have judicial bias

V. A further ground for challenging a will is fraud.  Is a forged signature fraud?  No, it won’t go to probate because it lacks the element of the testator’s signature.  A will or a provision of a will will be found invalid if it is procured by fraud.  Is a misrepresentation tantamount to fraud?  There must be intent to deceive for fraud, so there can be innocent misrepresentation.  The misrepresentations must be made with both INTENT to deceive the testator and the PURPOSE of influencing the testamentary dispositon.

1. Fraud in the inducement – you intend to sign a will and include the very provisions that are in there but is fraudulently induced to do so based in misrepresentation of facts that influences the testator.  It occurs when a person misrepresents facts (saying a beneficiary is dead) thereby causing the testator to execute a will, to include particular provisions in the wrongdoer’s favor, to refrain from revoking a will, or not to execute a will.

2. Fraud in the execution

W. Read Commentary of Texas Section 10.

X. Texas has negative inheritance – you can also cut those you want to disinherit in your will out of their intestate share.

Y. Can you meet the four components of testamentary capacity and still have a valid will?  ASSIGNMENT:  fraud in fact, fraud in the inducement, Latham case, and Groffman case and Section 59.   

Z. Rule of law relative to “Wills:  Capacity and Contests”

1. Mental Capacity:  Why Require Mental Capacity?”  If a will is a product of insane delusion, it will not be probated (In re Strittmater).

2. Mental Capacity:  Insane Delusion.  A person suffering from an insane delusion as to one of his heirs has not capacity to make a will with respect to that person (In re Honigman).

3. Undue Influence.  Undue influence is shown when such control was exercised over the mind of the testator so as to overcome his free agency and free will to substitute the will of another so as to cause the testator to do what he would not otherwise have done but for such control (Lipper v. Westlow).

4. Undue Influence.  A presumption of undue influence arises when an attorney with whom the testator had a continuing fiduciary relationship is a beneficiary under the will, which is not necessarily overcome simply because the will was actually drawn up by an independent attorney with whom the testator consulted on this or her own (In re Will of Moses).

5. Fraud.  Where a testator is prevented from executing a new will in favor of an intended beneficiary by the fraud, duress, or undue influence of a present beneficiary or heir, the property intended to go to the new beneficiary will pass to the present beneficiary subject to a constructive trust in favor of the intended beneficiary (Latham v. Father Davis).

VI. Chapter 4:  Wills, Formalities and Forms

A. Rules of Law Relative to Formalities and Forms of Wills

1. Execution of Wills:  Attested Wills.  A will is not properly executed unless signed in the presence of two witnessed (In re Groffman).

B. Fraud in the Inducement (problem on page 215).  The first will is in favor of Jean and then Carol fraudulently induces the testatory to execute a new will in her favor.  Hypo:  Carol is in possession of property months or years later when fraud is discovered.  Remedy:  constructive trust, property goes to rightful owner Jean.  The inducer must know the statement is false and the statement msut induce the testator to change his will or the provisions in his will.

C. Latham v. Father Divine.  Will 1 left property to Father Divine.  Will 2 left property to cousisins.  Why do we not just deny probate of the will?  Will2 was never executed so there was no document to probate.  There was fraud in the non-execution (interference).  There are no facts indicating that there was any fraud associated with Will 1.  There was a constructive trust formed passing the bequest to the beneficiaries intended in the unexecuted will.

D. The trotious interference with inheritance rights is increasingly recognized (King v. Acker).

E. Execution of Wills.  Section 59, Requisites of a Will, requires that

1. A will be in writing

2. The will must by signed by testator or another person at the testator’s discretion and in his (the testator’s) presence

3. 2 or more credible witnesses (14 years of age or older) who sign in the presence of the testator.

F. What is statutory requirement?  What is good practice?

G. A will has been held valid with not signature (only the typewritten signature), but it is of dubious authority.  Phillips v. Najer deals with a will being signed with a rubber stamp

H. In Texas it does not matter where the signature is in the document

I. Section 59b deals with the self-proving affidavit.  Signatures on the affidavit saves the will but it is no longer self-proving.  The attestation clause typically flows the signature line.

1. It is not required in Texas but it is good practice to include the clause because it is prima facie evidence of due execution

J. Witnesses:

1. They must be credible meaning competent under the law to testify to the fact of execution of the will.

2. The witnesses must sign in the presence of the testator

3. Use the conscious presence test (testator could have seen the witness sign if he has be so disposed to).

4. The witnesses’ signature can precede the testator’s signature if it is done contemporaneously.

K. Alterations made prior to execution are given legal effect

1. In Texas there is a presumption that changes to the will were made after execution absent evidence to the contrary and the result is the changes are given no legal effect.

L. Statute of Wills

1. Ritual Function – attestation by witnesses

2. Evidentiary Function – proof of testator’s intentions

3. Protective

M. The Groffman case on page 227 – The statute of wills required signature or acknowledgement in the presence of two or more witnesses at the same time.  The testimony of the witnesses was at odds with the attestation clause.  Probate was denied and the attestation was prima facie evidence of the execution but you have facts that lead to a different result even though there was a correct attestation.  The problem in Groffman was the testator was supposed to execute the will in the presence of two witnesses as the same time.  The Texas statute says the witnesses must sign in the presence of the testator and not is the presence of each other as in the Groffman case.  The Texas statute is more lax than the Groffman case.  The will was denied probate because the court was intent on following the statute, so the problem was with the statute, it was too restrictive (unlike Texas).  There must be a witness in the line of sight or conscious presence (which is the more lenient standard).  You can’t be a witness over the phone because there is no guarantee that the witness is signing the testator’s will because she is not signing in the testator’s presence

N. The signature is valid, if it was intended to be a signature.  Is it how the testator normally signed his name?  Will the signing by a notary be enough for a will?  No, in Texas two witnesses are required for a will but only a notary is needed for a deed.  Should we require notarization?  It is much easier to get two witnesses in a hospital than it is to get a notary.  Will the notary be substantial compliance with statute that requires two witnesses?

O. UPC 2-503 on page 252 you should probate the document when you have clear and convincing evidence that it was the testator’s intent to have it be his last will and testament under the dispensing function, the will may be probated because you made an effort to have the will witnessed.

P. Estate of Parsons on page 236.  This case involves the requirement that a will be signed by “disinterested witnesses.”  Witnesses in excess of the statutory requirements are called “supernumerary” witnesses.  Nielson was receiving $100 in the will and Gower was getting real estate and Warda was getting nothing so he was the only truly disinterested witness.  Nielson wants to disclaim the token bequest.  Gower is the only person with a bone in this fight.  The disclaimer was ineffective to remove her tainted interest, it was effective for her to give up the $100.  The witness’s interest is determined at the time of attestation to the will, so the subsequent disclaimer will be ineffective.  In Texas, the relation back of a disclaimer goes back to date of death, so similarly if disinterestness is determined at the time of the attestation of the will, the disclaimer would be ineffective in Texas to make witness disinterested.

Q. Section 61, Bequest to Witness, deals with a interested witness.  Due execution a requires 2 witnesses but it only requires 1 witness to prove the will per Section 84.  A and B are beneficiaries of the will and A and C were witnesses to the will.  The will can be probated if one disinterested witness can attest to the will.  Per Section 61, it is the bequest that is voided and not the will.  There are three options for an interested witness:

1. Otherwise establish the will per Section 84

2. Corroborate the will

3. If A is an heir or was a taker under a prior will of which we are free of the “interested” status (he shall be entitled to as much of such [intestate] share as shall not exceed the value ofhte bequest to him in the will.  This is the “lesser of” rule.

4. Marsha is an interested witness and is to get $50,000 in land in the will, or $70,000, if intestate, so she will get $50,000 per the Texas statute Section 61, it is akin to harmless error.  What if Marsha’s intestate share is only $30,000, how much does she get?  She will get 3/5 of the value of the land or $30,000.  Purging statutes

a) The recommended method for a will ceremony:

(1) Testator

(2) Drafting attorney to oversee the ceremony

(3) Disinterested witnesses

(4) Notary for the self-proving affidavit and also as a corroborating witness of the ceremony

(5) Don’t ask the client if he has read the will, you may get an answer you don’t like or can’t live with (no, I did not read it or yes, I did, and I don’t understand it).  Instead ask the witness if he is familiar with contents of the will (and he should be after numerous drafts and/or conferences).

(6) Have the witnesses sign the attestation clause and initial each page.

R. Section 62 allows for the “Corroboration of Testimony of Interested Witness,” which could be the attorney, notary (required for the self-proving affidavit), the attorney’s secretary.  The drafting attorney would be there to oversee the statutory formalities so that you don’t result in a Groffman case.  The testimony of the interested witness is being corroborated by a credible and disinterested witnesses.

S. In re Will of Ranney – the court uses substantial compliance doctrine when the witnesses signed the self-proving document but not the attestation of the will.  Texas has a statutory approach that is different that gets to the same result but by different means; if only the self proving document is signed it will be considered the attestation but it will not longer be self-proving.  Texas allows you execute a will without the self-proving affidavit (not required to execute the will).

T. Three basic rules from Sections 61 and 62 

1. Not the will but the bequest will be void if there is an interested witness, unless the will can be otherwise proved (and can’t be via the self-proving affidavit)

2. If the witness would have been entitled to a share of the estate of the testator had there been no will, he shall be entitled to as much of such share as shall not exceed the value of the bequest to him it the will, this is the “lesser of rule” and it is felt that it would result in less motivation for perjury

3. The interested witness’s bequest will not be void if his testimony proving the will is corroborated by one or more disinterested and credible persons who testify that the testimony of the subscribing witness is true and correct.

U. What does it take to be an interested witness?  What if we named a fiduciary (executor or trustee) in the will and that person was also a witness.  An executor does not have a financial interest in the will (except that he will receive fee, an indirect benefit).  Being a fiduciary, i.e., does not fall within Texas’s disinterested witness provision, Section 61.  If money is left to STCL, Dean Read can be a witness and there will not be an interested witness problem, you are distinguishing between the entity and the witness, but you may have an “undue influence” problem, which can be specific to a provision in the will and not the whole will.  Can the spouse of a beneficiary be a witness?  Yes, and a interested witness problem does not arise.  This is supported by the fact that property you receive by gift, devise, or inheritance is separate property even though Texas is a community property state.  This is why Section 61 does not make the spouse of the legatee/devisee an interested witness.  To otherwise prove a will, as required in Section 61, the witness must be alive and the will cannot be proved with the self-proving affidavit.

V. In re Pavlinko’s Estate.  Vasil, the husband, signed his wife’s, Helen’s will.  What is the inherent problem with accepting this as Vasil’s will?  Helen left her property to Vasil and if you accept the will that Vasil signed, Vasil will be leaving property to himself and this violates that rule that you can’t take it with you.  In Alter’s appeal, they were offering up the will that the testator was supposed to sign and did not sign (in this case it would be Helen’s will).  If neither will is accepted, then the property will be distributed via intestacy and will not go to Helen’s brother (Vasil’s brother-in-law).  You may be able to argue for a constructive trust based on reading both wills together.

W. Section 59 deals with typewritten, attested (witnessed) wills.

X. Section 64 deals with the Capacity to Make a Nuncupative (oral) Will. Must be competent (over 18, married or have been married under 18, or in the military) and it allows for the disposal of personal property under the conditions of Section 65, Requisites of a Nuncupative Will (you last sickness, in extremis means you do not recover).  It requires that it be your last illness (you do not recover) and is made at home or where you reside for the last 10 days (hospital or nursing home).  The value of the personal property cannot exceed $30 without 3 credible witnesses that the testator called on to take notice or bear testimony that such is his will, or words of like import.  Case law requires that the 3 witnesses be in agreement

Y. Holographic will.  Section 60, Exception Pertaining to Holographic Wills says that if the will is entirely in the testator’s handwriting, it does not have to be witnessed.  Can also be self-proved at a later date.  Does the testator have to sign the holographic, which is detailed in Section 59.  Someone else can sign for the testator (at the testator’s direction and in the presence of the testator) of a holographic will and can be signed anywhere on the document (not just at the end) and it does not have to be dated.  However, we still need testamentary intent and capacity.

Z. Will a holographic will be valid in Texas is if it is half handwritten and half type.  Texas adopts the surplusage approach adopted in In re Estate of Johnson, where a will kit was used and the handwriting was a fill in the blank and the court denied probate of the will upon the theory that the material provisions of the will must be in the testator’s handwriting.  You must be able to determine testamentary intent from what is in the testator’s handwriting and the court will ignore the preprinted words.  You would have the same result in Texas.  Having this type of rule tends to ignore the testator’s true intent.  There is no requirement in Texas that the will has to be on paper.  Your handwritten instructions for an attorney will not be considered a holographic will and the attorney did not treat it as a will, which was also a damaging piece of evidence.  The words shoì

AA. TRY TO INSERT TO WHAT WAS LOST FROM FILE happens to me” and was the signature “father” adequate for the creation of a will.  Conditional will – if anything happens to me when I have surgery – does this have finality of intent.  Is the surgery just the INDUCEMENT OR MOTIVATION to have the testator consider death or mortality.  If you are thinking generally of death you will have testamentary intent, but if your will is subject to a condition, there will not be testamentary intent and Texas will refuse to probate a conditional will if the condition did not occur.

AB. Holographic will open the door to wills being written on just about anything (dresser drawers, walls, purses, etc.) and it will be probated per Section 60.  You do not have to have an executor to have a valid will.  “You take care of all my belongings.  This gives you authority.”  Can be interpreted as having the person be a beneficiary OR an executor.  NOTE:  a will does not have to dispose of property, it can just name an executor to handle the intestate estate.

AC. Can I have a holographic (not requiring two witnesses) codicil to my typed, attested will?  Yes, we are not lock stepped to the original form we used.

AD. Section 63, Revocation of Wills, can be accomplished by 

1. A subsequent will, codicil, or declaration in writing, executed with like formalities 

2. Physical act such as destroying or canceling the will

3. Revocation by operation of law – changes in the family

4. Still need testamentary intent and capacity

AE. What is like formalities – are we lock stepped, revocation by inconsistency.  Carter case – dependent relative revocation (DRR), what is wrong with the court’s DRR in Carter.  DRR never gets you to the testator’s true intent.

AF. Section 63 deals with Revocation of Wills by physical act, subsequent instrument, or operation of law.  The revocation of wills must be done with the requisite testamentary intent and capacity.  You cannot just send a letter revoking your will, there must be an act to go along with the intent of the letter.

AG. What is the test for the subsequent instrument to revoke a will?  It must meet the requirements of Section 59.  An attested will can be revoked by a holographic instrument and similarly, an attested will can be revoked by a holographic will.  It is preferred to have an express revocation clause.  What happens when the second will does not have an express revocation clause.

1. Can have an express revocation

2. Can also have a revocation by implication (you must interpret the two documents together). 

AH. We only revoke to the extent that the second will is clearly in conflict with the first will such that Will 1 says all my property to Mary and Will 2 (without an express revocation clause) says all my Property to Fred – everything will go to Fred because it is impliedly inconsistent to have everything go to Mary – you cannot have it both ways.

AI. If Will 1 says ring to Mary and $20K cash and Will 2(without express revocation clause) and $30K cash to Jane.

AJ. Will 1 gives $20K cash to Mary and Will 2 (without a revocation clause) says $30K cash to Mary.  Argue that Will 2 supplements Will 1 and that Mary should get $50K, as opposed to the testator’s intent being only to give Mary an additional $10K to Mary for a total of $30K.

AK. Will 1 gives All to Jim and Will 2 (without an express revocation) says House to Ann, car to Betty, and Ring to Carl.  Jim would argue that he would still get the residuary.  It could be argued that Jim could no longer get the “all” the property.  

AL. Will 1 gives the house to A, car to B, ring to C, and rest, residue, and remainder (RRR) to D and Will 2 (without a revocation clause) says Tea Set to E with RRR to X.  D is obviously the loser here if RRR goes to X.  How do you advise the executor.  Will 2 will prevail over Will 1 because it is a COMPLETE DISPOSITION OF THE TESTATOR’S PROPERTY effectively revoking Will 1 (which is the law in Texas).  Some jurisdictions (other than Texas) may say that the RRR to X is not ENTIRELY inconsistent with A, B, and C getting the house, the car, and the ring and that RRR to X is only inconsistent with RRR to D. 

AM. LESSON – INCLUDE AN EXPRESS REVOCATION IN THE SECOND WILL

1. PHYSICAL ACT REVOCATION - we are talking about physical acts by the testator.  We still need the intent and capacity to revoke.  If the physical act is performed by a person other than the testator, it must be done in the PRESENCE of the testator.  At the testator’s direction and in the presence of the testator.  Is orally revoking a will enough?  No, because there is no PHYSICAL ACT.  A physical act is tearing, cutting, obliterating the entire will and in Texas also defacing or cutting out the signature.

2. A partial revocation by physical act is not allowed in an attested will (you cannot strike out a clause in an attested will) in Texas.  Can strike out a clause in holographic will (a partial revocation by physical act).  Why doesn’t Texas allow a partial revocation by physical act via striking out a clause?  Because when you make the decision that the house is not going to Bobby, it will now go to the residuary and it is an unattested disposition and will not be valid.  However, a holographic will does not have to be attested, so you can strike a clause (partial revocation by a physical act) in a holographic will.  These rules are in keeping with the revocation being executed with “like formalities).

3. What if you tear up your will at the house and burn it up in the fireplace (assuming the will is in the envelope)?  You have the intent but what if the will was not in the envelope?  It will not be a valid revocation.

4. Will 1 leaves All to A and Will 2 leaves a car to B and a Boat to C, what is the result if Will 2 is later validly revoked?  Will 2 does not result in the complete disposition of the property (it is like a codicil, a revocation by partial inconsistency).  The physical act is performed on Will 2, which is acting as a codicil to Will 1 and Will 2 did not contain an express revocation clause.  The revocation of a codicil to a will does not revoke the Will to which the codicil relates.  So Will 1 can be probated.  Texas is a non-revival jurisdiction, so the car and boat won’t necessarily go to A unless the testator republishes the codicil or the first will is re-executed with proper formalities (the only way to breathe life back into Will 1).  If he doesn’t republish it, the car and boat will pass by intestacy.  What happens if you revoke the will (Will 1) but not the codicil (Will2)?  Will the codicil still stand?  NO, revocation of the will revokes the will and all its codicils.

5. We have a duly executed and attested will that leaves all property to A, B, C, and D and subsequently B is crossed out.  Who gets the property upon testator’s death?  A, B, C, and D because it is a partial revocation by physical act and that is not allowed in Texas so B would take under the will.  What if B’s name has been totally obliterated from the will?  It could be established by a copy or draft of the will.  If there is no copy and A, C and D will take under the will because the courts have no other choice.  The court says we are not adopting partial revocation by physical act of an attested will; however, it is obvious that the testator did not intend to revoke the entire will.  If it is a holographic will with B’s name crossed out, then A, C, and D will take all the property.

AN. Section 88, Proof Required for probate and Issuance of Letters Testamentary or of Administration

1. There is a presumption of continuity – that the will has not been revoked (based on executor’s statement that he has no knowledge that another, subsequent will exists).

2. Presumption (for a lost will) is that if you can’t find the original will then the testator destroyed the will with the requisite intent (particularly if the will was last in the possession and control of the will).  This presumption can be overcome if the last person to have possession and control of the will was someone adversely affected by the will (a person not in the will, but who would take via intestacy).

3. Texas also allows you to file your will with the probate court prior to death.

4. What if the testator’s copy says the original is on file at the law firm and the law firm has lost the will?  This case is sufficient to overcome the presumption that the will has been revoked because it was not last in the testator’s possession and control.

AO. Harrison v. Bird on page 277.  Was the tearing up by the attorney an effective revocation?  No, because he did not tear up the will in the presence of the testator.  He then mails the torn up pieces to the testator.  The beneficiary had a duplicate original; however, since they could not find the torn up pieces and the presumption was that it was revoked because it was last in her possession and they cannot find it (the attorney’s actions of tearing it up was not a valid revocation).  If they had found it torn up in eight pieces, it would also be a valid revocation.  If the 4 pieces were found there would be no revocation and it could be probated.  A revocation of one original applies to all originals.  If you can’t find the testator’s will, the presumption is that the will is revoked (if less seen in the possession of the testator).  The presumption doesn’t deal with the possibility that a disinherited party destroyed the will so that it would then be intestate.  This may go too far.

AP. Thompson v. Royall case on page 280.  Judge Coulling was assisting Ms. Kroll in the revocation of her will.  He wrote the revocation language on the back of the instrument and Ms. Kroll signed it so the case exudes intent to revoke the will.  It doesn’t satisfy the holographic requirements of being entirely in her handwriting because it was in the judge’s handwriting, so it is not an effective revocation in that manner.  Would it pass the physical act test of revoking the will.  Since the revocation was on the back of the will it didn’t touch the language of the will and so it wasn’t a sufficient revocation.  What if the revocation had been written across the self-proving affidavit?  Since a self proving affidavit is not statutorily required, the revocation language won’t be sufficient there.  However, there is a split in the courts that say the self-proving affidavit is a part of the will and in that case it would be a sufficient revocation (per the Dickson case).  Revocation will not be sufficient if the language is in the margin (as a physical act).  What if the revocation language is in the margin of a holographic will?  All you look at the text of handwritten provisions and take a surplusage approach (you put blinders on relative to the document being a will) so writing “Cancelled.  9/28/92 and signed by the testator” will be insufficient because using the surplusage approach you do not know what is being “cancelled.”  Some courts will look at the context of the word and you would at least want to argue that even if in Texas.

AQ. Writing is susceptible to two revocation analyses – as a subsequent instrument or as a physical act (by defacing the signature or touching each dispositive paragraph).

AR. Revival – Texas is a non-revival jurisdiction meaning once a will is revoked it is dead unless you re-execute it with correct formalities or resurrect it with a subsequent codicil.

AS. How closely are Dependent Relative Revocation (DRR) and Revival?  Not every DRR matter encompasses revival.  We are talking about the law of “second best” dealing with presumed intent. We are talking about a situation in which we are ignoring an otherwise valid revocation.  Courts are much more willing to correct mistakes in revocation (whereas they aren’t with mistakes in execution, courts apply the rules of execution strictly).  There is a mistake in the document itself but for the mistake you would not have made the revocation and it can be mistakes of law or fact.  The revocation is rendered ineffective.  The revocation is dependent on another disposition being effective, there were implied conditions to the revocatory act, instead of express conditions.  Testator purports to revoke his will upon a mistaken assumption of law or fact, the revocation is inefficient if the testator would not have revoked his will had he known the truth.

AT. Texas testator revokes the second will leaving all property to A in a trust thinking it would revive the first will leaving all property to A outright, but Texas is a non-revival state and the property would pass via intestacy.  But this was a mistake of law.  DRR will never get us to an outright disposition to A.  What better serves the intent of the testator?  Saying the revocation is invalid such that the property will go to A in trust rather than having the property pass via intestacy.  This is the BEST example of DRR.  DRR only ignores the most recent revocation that was based on a mistake.  Don’t think of this as revival of the second will.  The revocation must be based on a mistake.

AU. Suppose Will 1 leaves all property outright to A and Will 2 leaves all property outright to B, should we use DRR to invalidate the revocation of Will2.  IMPORTANT:  DRR is not to be applied automatically and would not be applied in this case.  Need to compare the dispositive scheme under both intestacy and the subsequent will in which you are trying to invalidate the revocation. 

AV. DRR and a mistake of fact.  Will has a bequest to Mary and then in a codicil says I am revoking my bequest to Mary because she is dead and this is a mistake of fact because Mary is not dead.  Use DRR to disregard the revocation in the codicil.  If it is not stated in the codicil why she is revoking Mary’s bequest, we have a problem and DRR  should not be applied.

AW. HYPO we have a typed, attested will that says “I leave $10,000 to Nancy and Nancy is crossed out Mary is written.  The line through Nancy’s name means Nancy is no longer a beneficiary in a state in a partial revocation by physical act.  The new disposition to Mary would meet the attested requirements and it is not a valid holographic will because the word “Mary” by itself tell us nothing.  This mistake of law is thinking she can make “Mary” a beneficiary by writing her name into an attested will.  Won’t use DRR to invalidate the revocation and to give the money back to Nancy.  What if Nancy asked the testator to take Nancy out and put in Nancy’s daughter, Mary, to lessen tax consequences, in which case we would implore the court that we wanted Nancy to have the $$ rather than it going via intestacy and it is evidence of mistake needed for DRR.

AX. The Carter case on page 286.  Should DRR be applied to invalidate the revocation presumed by the pencil marks on the instrument?  Did she really think the 1978 will was a valid will (unsigned and unwitnessed)?  How are we going to figure out what the testator really wants without comparing the two will to get the true intent.  The court’s application of DRR was incorrect, we can’t tell if intestacy would have been closer to her true intent.

AY. Testator leaves property in Will 1 to A, B, C, D, and E and she revokes Will 1 and executes a new will leaving property to A, B, D, and E.  Then she tear Will 2 up and tells a friend that she means for the property to pass via Will 1.  If we are in a revival jurisdiction, we don’t have to worry about DRR because when Will 2 is revoked, Will 1 is automatically revived. Texas would do what the Auburn case.  The wills made differing distributions but there was a substantial overlap of the beneficiaries.  Would it be better to disregard the revocation and have it go to 4 of the 5 intended beneficiaries rather than have 90% of the estate go to people who were not named in either Will 1 or Will 2.

AZ. I leave $1,000 to nephew Charles Blake and the $1,000 is crossed out and $1, 500 is written in and this change is initialed and dated. In Texas, the handwritten $1,500 would mean nothing because it means nothing without the typed words and you can only look at the handwritten provisions.  We should argue that the handwritten portion should be read within the context of the entire document in order to further the testator’s intent.  What result in a state that doesn’t recognize partial revocation by physical act?  Must analyze both the cross-out and the handwritten $1,500, so both would be ignored and Charles Blake would get the $1,000.  Applying the DRR we can disregard what would otherwise be a permissible revocation the striking of the $1,000 thinking that he could give Charles $1,500 so as a minimum we will let Charles have $1,000 which is at least close to the testator’s intent by letting the $1,000 bequest stand (this is used in a state that allows partial revocation by physical act?  What if the testator crossed out $1,000 and wrote in $500?  A court declined to disregard a revocation in a case where the bequest was reduced by 80%.  May have to compare how much the beneficiary will receive under DRR and via intestacy.  AVOID always using DRR just because there was an alternate disposition that failed.

BA. Revocations by operation of law.  What happens in Texas if a man, while single, executes a will leaving his property to his brother and sister and subsequently marries the love of his life and dies before executing a new will?  What does the love of his life receive?  The testator has control over his separate property and half the community property.  The spouse retains her half of the community property.  A spouse that has been omitted from the will is called a pretermitted spouse and she is considered to be adequately protected by the community property system.  So the testator’s siblings will receive the testator’s separate property and half of the community property under the will.

BB. What about a will subsequent to a divorce where he left all his property outright to that ex-spouse with her as the executrix and the divorce killed him?  This is covered in Section 69, Voidness Arising from Divorce, which says that a subsequent divorce will invalidate the bequest and the ex-spouse will be considered to have pre-deceased the testator. Even if the kids mentioned in the will are her kids, those step-children will be allowed to take under the will, voiding the ex-spouse’s bequest does not void the provision for the step-kids or any other alternate taker that is the ex-spouse’s relative.  

BC. What happens if the deceased has named his spouse as beneficiary on life insurance?  Section 69 does not address non-probate assets.  Family Code Section 3.901 voids the ex-spouse as beneficiary after the rendition of the divorce decree UNLESS

1. The decree designates the insured’s former spouse as the beneficiary, 

2. The insured re-designates the former spouse as the beneficiary after a rendition of the decree, or

3. The former spouse to receive the proceeds in trust for, on behalf of, or for the benefit of a child or a dependent of either for former spouse

BD. If the insurance proceeds do not go to the ex-spouse, it will go to the alternative beneficiary, if one is made.  If there is no alternative beneficiary

BE. Components of a will

1. Integration of Wills – staple the will, number it 1 of 5, etc.  Testator and the witnesses should initial all the pages of the wills to make certain you have an integrated will.  If stapled, then must immediately un-staple it to make copy for the testator (too many staple holes may lead to a will contest based on not having a fully integrated document).  Use binder clips (or make copy before attestation, a conformed copy).  You want internal coherence (it is not the time to change fonts within the document).

2. Republication by Codicil – a will is treated a re-executed (republished) as of the date of the codicil.  The date of the codicil is the date from which the will “speaks,” the date from which to determine the testator’s intent.  “All land now owned to A, the rest and remainder to B.”  After this will Purple Acre is purchased and then a codicil is executed to name a new executor.  The will now speaks as of the codicil date.  Can A now be used to prove that she should get Purple Acre, but his original will said land NOW OWNED, which would negate that A should get after acquired property and Purple Acre should be a part of the residuary.  Texas law would permit a validly execution allows a previously invalid will to be validated even if it was previously invalid due to improper execution, undue influence, mental incapacity.  Texas is like Oklahoma in the Johnson.

3. Incorporation by Reference – a single page letter that follows the attested will, attached to the will by a staple.   Any writing in existence when a will is executed may be incorporated by reference if the language of the will manifests the intent and describes the writing sufficiently to permit its identification.  The letter must be dated prior to the will and it does not have to be at the will execution (otherwise it should be integrated into the will).  Also, does not have to be kept with the will.

a) “I leave my golf equipment to the individuals named on the document attached to this will.”  There must be intent to incorporate in the incorporating or governing document (i.e., the will).  The document must be in existence when the will is executed, the will must show an intent the incorporate the document terms, and the extrinsic writing “must be so clearly identified in the will as to preclude any reasonable probability of mistake as to the instrument referred to.  You can’t incorporate a document in Texas if it is to be done in the future.  Some jurisdictions require you to describe the document, but Texas does not require that.  In Texas, if the writing is a holographic will, you cannot incorporate a document by reference that is typed.  This is because a holographic will must be wholly in the testator’s handwriting and we ignore any typewritten words in the purported holographic document.

4. Acts of independent significance

BF. Clark v. Greenhalge (page 303).  The writing dealing with the disposition of the painting is a notebook that the testator periodically updated.  The will said a memorandum and we have a notebook, does that make the information in the notebook fail through incorporation by reference?  The court said the writing encompasses the notebook.  We have incorporation by reference assisted by republication by codicil.  Where is the disposition saying Clark gets the painting?  It is in the notebook.  It is not so much that the notebook is in existence, the writing is the ENTRIES in the notebook.  The writing has to be in existence at the time of the codicil and based on this, Greenhalge may have been entitled to the painting (technically).  This doctrine is not so flexible that we can continue to make entries and have the court give effect to them.

BG. Johnson v. Johnson (page 311).  The court allows the will based upon the theory that the holographic will republishes the invalid typed will that was not attested.  Oklahoma court gets this wrong and Texas also gets its wrong.  Professor asks us to analyze it under the incorporation by reference theory because the codicil says “this will” referring to the invalid will above it.  The codicil is the governing document that incorporates the invalid will above it.  Still have the hurdle of the requirement that holographic wills must be able to stand on their own without the printed words.  Would it have been better if the codicil and the invalid will had been on separate sheets of paper?  Yes, for purposes of incorporation by reference but there is a greater likelihood for fraud.

BH. Act of Independent Significance.  These acts are considered important enough to change the bequest in the will even though they have not been attested to.  If you leave your car to you nephew and it is a BMW at the time of the will execution and yet at the time of death the testator had a Cadillac, then the nephew will get the Cadillac.  Another example is leaving a cash bequest to all your employees, the bequest is to the employees at t he time of the testator’s death and not at the time of the will execution.  If the beneficiary or property designations are identified by acts or events that have a lifetime motive and significance apart from their effect on the will, the gift will be upheld under the doctrine of acts of independent significance (also called the doctrine of non-testamentary acts).  This is true even though the phrasing of the will leaves it in the testator’s power to alter the beneficiaries or the property by a non-testamentary act.

BI. What about the contents of a drawer or safety deposit box?  Leaving the contents of the safety deposit box to someone and then changing the contents, the contents are a moving target and the cases have been sustained as an act of independent significance.  The purpose of the safety deposit box need not be solely for the safe keeping of items. There is an effect on testamentary disposition when the contents are changed.  Courts have validated this because not just anybody can alter the contents of the box and so there is less chance for fraud. Should we distinguish between the contents of a safety deposit box and a desk drawer (is it locked or not?)

BJ. Problem 2 on page 319 – Sister leaves her money to whatever charity/trust the brother establishes in his will, this is valid as an act of independent significance if she dies after the brother.  What if she dies before her brother?  The brother will have testamentary power of appointment over her assets and it doesn’t even have to be a trust or a charity.

BK. Texas Will (Section 58c):  I leave my home and its contents to my son.  I leave the RRR of my estate to my daughter.  Who gets the Mercedes parked in the garage?  If the testator leaves someone a desk, the beneficiary gets only the desk and not the contents.  Per Section 58(c) says a legacy of personal property unless the will directs that the contents are included in the legacy.  But contents needs to be described.  Leaving somebody the contents in Texas does not equate to ALL contents, it excludes titled property.  Titled property is also broadly defined as title, certificate of ownership, written label, marking, or designation that signifies ownership by a person.

BL. Reciprocal Will – there are two wills that are basically mirror images or identical to each other.

BM. Joint Wills – it is one will that has an element of control so the survivor does not have testamentary control.  Single will disposing of both their properties.  H dies, can W revoke the will and execute a new will?  Yes, per the wills law, but you are in contract violation because you had an agreement to leave everything to the kids.  The new will (devising everything to her new love interest) can be probated but the remedy imposed in favor of the contract beneficiaries.  Instead of making a new will and W just revokes the joint will, you still have a breach but it will be imposed on the heirs of W in favor of the kids. 

BN. A 1990 will says all the property goes to A or B and when both die, the property goes to C.  A dies and all the property goes to B.  Then B executes a new will revoking the joint will and leaving everything to D.  What happens when B dies? In Texas, if the joint will is found to be contractual while the second will is being probated, the a constructive trust will be set up against D and in favor of C.

BO. A 1990 joint will that is found to be contractual between A and B in favor of C.  A dies and then B executes a new will, then C dies, and finally B dies.  C will take under the joint will as a contract beneficiary because her interest vested when A died.  C’s rights arose when A died.

BP. What would result if you have joint will between A and B in favor of C.  A then dies, then C dies, and B dies.  For C to take the contract condition precedent is that C survive A and B.  C had better rights when B breached and C predeceased B, then when there is no breach and C predeceases B.

BQ. Section 59A, Contracts Concerning Succession, only applies to will after 1979, the will needs to state that a contract does exist and stating the material provisions of the contract.  The execution of a joint will or reciprocal wills does not by itself suffice as evidence of a contract.  A better solution would be to engraft the wills survivorship requirement on the contract.

BR. Suppose A and B execute a joint will that is contractual, leaving everything to Z and then subsequently, while both A and B are still alive, A revokes the joint will in favor of B, who takes upon A’s death?  B under the English Rule and Z in Texas

BS. The English Rule is not followed in Texas whereby if one of the parties to a joint will revokes the joint will while both parties are alive, then the second will is valid and the joint will is revoked..  In Texas the second will would be admitted to probate but will impose a constructive trust in favor of B, so in Texas it doesn’t matter when the breach occurred, even if both parties are alive 

BT. Via v. Putnam case.  There are compliance states that say even if the will was contractual, the surviving spouse will take regardless of how long the marriage lasted against the kids in compliance with the elected or forces share statutes.  In a breach state, the contractual will would be upheld against surviving spouse.  Putnam is a Florida case and is not followed by the majority.  The husband only had a LE with some right/power to consume.  Don’t ever, ever do this because it only breeds litigation.  How much can the husband consume after the wife under a joint will died.  If you want to have that control, use a trust and not a joint will (which we have made swiss cheese of). 

BU. Relevant Rules of law relative to Will formalities and forms

1. Execution of Wills:  Attested Wills.  A will is not properly executed unless signed in the presence of two witnesses (In re Groffman).

2. Execution of Wills:  Attested Wills.  A subscribing witness to a will who is named in the will as beneficiary does not become a “disinterested” subscribing witness by filing a disclaimer of his interest after the testator’s death (Estate of Parsons).

3. Execution of Wills:  Attested Wills.  A court may not rewrite a clear and unambiguous will even for the purpose of implementing the obvious intentions of the testator ( In re Pavlinko’s estate).

4. Execution of Wills:  Attested Wills.  Where witnesses, with the intent to attest a will, sign a self-proving affidavit but do not sign the will or an attestation clause, clear and convincing evidence of their intent should be produced to establish substantial compliance with the statutory requirements (In re Will of Ranney).

5. Execution of Wills:  Holographic Wills.  A printed form filled out by hand by the testator constitutes a holographic will only if the printed portion could be eliminated and the handwritten portion would still evidence the testator’s testamentary intent (In re estate of Johnson).

6. Execution of Wills:  Holographic Wills.  An informal document evidencing intent of a conditional gift and an intent to execute may serve as a testamentary document (Kimmel’s Estate).

7. Revocation of Wills.  A rebuttable presumption of revocation exists where a will cannot be found among the deceased’s personal effects.

8. Revocation of Wills.  Revocation of a will by cancellation is not accomplished unless the written words of the document are mutilated or otherwise impaired (Thompson v. Royall).

9. Revocation of Wills.  Where the cancellation and making of a new will are parts of one scheme and the revocation of the old will is so related to the making of the new as to be dependent upon it, then, if the new will is not made or is invalid, the old will, though cancelled, should be given effect (Carter v. First United Methodist Church of Albany).

10. Revocation of Wills.  Where a will is mistakenly revoked in the belief that an earlier will would be revived, the doctrine of dependent relative revocation (DRR) may be applied to revive the mistakenly revoked will (Estate of Auburn).

11. Components of a Will:  Incorporation by Reference.  A properly executed will may incorporate by reference into its provisions any document or paper not so executed and witnessed, if it was in existence at the time of the execution of the will and is identified by clear and satisfactory proof as the paper referred to therein.

12. Components of a Will:  Incorporation by Reference.  A valid, holographic codicil may incorporate and republish a prior will which would have been ineffective because of its failure to comply with formal requisites.

13. Contracts Relating to Wills.  Children, as third party beneficiaries under mutual wills of parents, should not be given creditor status when their interest contravenes the interests of a surviving spouse under the pretermitted spouse statute (Via v. Putnam).

VII. Chapter 5.  Will Substitutes:  Nonprobate Transfers

A. Wilhoit v. Peoples Life insurance Co.  Robert Wihoit is the named beneficiary under the will and is contending that it I s a contract of deposit and Owens is arguing that it is an insurance contract.  She made a contract with the insurance company that had a POD designation that the court ignored.  Is this case predicated on the will overriding the insurance POD designation? Don’t go there per t he Professor.  If the POD designation is testamentary in nature then it was not properly attested.  If it had been an insurance contract the beneficiary designation would have honored.  The theory of having this be an invalid testamentary disposition furthered her intent by having it go to Wilhoit in a more recent will, but it could have went the other way if the POD beneficiary had still be alive.

B. Should a testator have the ability to change a POD beneficiary via a subsequent will? The Cook v. Equitable Life Assurance Society case.  Testator no longer wanted his life insurance proceeds to go to his ex-wife and he tried to change the insurance beneficiary designation by will and the court said no.  There was intent and even evidence but the insurance procedures had to be complied with.  The court’s policy justification for this approach is that beneficiary designations are relied on by the insurance companies, the insured, and the beneficiaries.

C. Estate of Hillowitz.  The investment club was set up as a partnership and the wife was the beneficiary designation and it was upheld as valid under the theory of third party beneficiary contracts.  The court sustained the validity of the POD designation using contract theory.  The new wife could have argued that the ex-wife should have to hold those proceeds for the benefit of the second wife.  In Texas the ex-wife beneficiary is revoked by statute in Texas per Family Code 9.301.  Could also argued that divorce impliedly revoked the beneficiary designation.  So you have four arguments for the new wife:

1. Express revocation

2. Implied revocation

3. Statute

4. Money is held for the benefit of the second wife.

D. Section 450, Porvisions for Payment or Transfer at Death.  The following are nontestamentary:

1. Insurance policy

2. Contract of Employment

3. Bond

4. Mortgage

5. Promissory note

6. Deposit agreement

7. Employees’ trust

8. Retirement account

9. Deferred compensation arrangement

10. Custodial agreement

11. Pension Plan

12. Trust agreement

13. Conveyance of real or personal property

14. Securities

15. Accounts with financial institutions

16. Mutual fund account.

17. Any other written instrument effective as a gift, conveyance, or trust

18. An exception is that the legislature did not intend for this statute to validate agreements allowing testamentary

E. Hypo – testator deposits $5,000 in a savings account trust for A, also called a Totten trust, which is not a true trust, but has been recognized in the courts and Texas recognizes them under Sections 436-13 and 439A, Uniform Single-party or Multiple-Party Account Form.  

F. Is simply having a joint account going to have the survivor get the entire amount.  In Texas there must be a signed survivorship writing signed by the party that dies.  Section 439 requires the following language: 

1. On the death of one party to a joint account, all sums in the account on the date of death vest in and belong to the surviving party as his or her separate property and estate.(a survivorship agreement is not inferred from the mere fact of a joint account) 

G. A & B, payable to either or the survivor.  In Texas this does not create an express survivorship right, In Stouffer v. Henderson this only authorized the bank to pay A in the event that B dies but does not mean A will be the owner of the funds

H. A and B, joint with survivorship does not work in Texas either as a survivorship agreement.  Since none of these work, we now have Form language in Section 439A. 

I. Checking account for A&B with ROS (rights of survivorship), if A dies, B will get the money in the account.  However, Franklin v. Anna National Bank of Anna this rule was not followed.  Goddard was the joint tenant with ROS but the court found via clear and convincing evidence that she was only on the signature card for CONVENIENCE.

J. POD accounts that give the payee the funds on the death of the creator of the account (the original payee).  They only have rights upon death of the original payee but they do not have any rights during the life of the original payee.  Only the original payee can do lifetime withdrawals.

1. A&B joint account with C as a POD payee, C will take when both A&B die.

2. A has an account with B&C as POD payees and would get 50% each under there is an express survivorship arrangement as between B&C, which means the C takes first and then B would only take after if C predeceases B

K. In 1990 A&V have a joint tenancy in land with rights of survivorship and in 2001 A dies and B considers disclaiming the account and having the  account to C (B’s kid).  The government would say this is a gift to C and it had to be disclaimed 9 months after the account was created in 1990.  This is no longer the law and can disclaim 9 months after A’s death because the joint tenancy was severable throughout the A&B’s life.  If B was only getting a LE, she would have to disclaim it 9 months after the creation or it would be considered a gift to C (B’s kid).

L. Suppose A creates another account with B (it is a bank account that is joint tenancy with rights of survivorship, JTWROS).  In a joint account both A&B can do withdrawals.  A and B have equal withdrawal rights.  A has put in all the money.  It is awkward to say that A has gifted B because A can withdraws all the money or terminates the gift.  It is not a gift until B exercises the withdrawal rights.  So your parents can put $50,000 in the account jointly with you and there is no gift until you withdraw funds and then the gift is only to the extent of the amount you withdraw.  So if you only withdraw $5,000, it is a $5,000 gift and not a $50,000 gift and then you could even disclaim the remaining $45,000 upon the death of your parents (or 9 months after the death and then the non-probate transfer can transfer via probate).

M. Revocable Trusts as will substitutes.  Farkas v. Williams, Farkas was attempting to give the stocks to Williams upon Farkas’s death.  Williams’ real pay day is when Farkas dies.  Wills and POD also give you your payday when someone dies.  What other features does the revocable trust have that make it more will-like?  He retained to the right to all income (dividends) from the stock, could also dispose of the stock and keep his sales proceeds, and revoke/change the beneficiary.  There was a declaration and Farkas was the fiduciary trustee as well as being the trustee, so this arrangement looks an awfully lot like a will.  The argument in this case was like the Wilhoit case in that it did not meet the statute of wills, but the court validated this trust.  The ritual and formality of the statute of will was met due to the writing and the formal transactions with the insurance company, which is reliable evidence of intent.  The court upheld the revocable trust and did not invalidate it because it did not meet the technical requirements of the statute of wills.

N. In re Estate and Trust of Pilafas.  The revocable trust could only be revoked with a written instrument delivered to the trust.  He modified the trust to remove his wife as a beneficiary and at the same time revises his will to have the residue of the will going to the trust (pour over will).  Did this man die intestate, having revoked both the will and the trust, when neither writing could be located after his death?  The will was found to be revoked per the CL doctrine that a will that was last seen in the possession of the testator is revoked if it cannot be located after death.  However, this doctrine was not applied to the trust because of the trust provision that required revocation of the trust to be in writing and delivered to the trustee and the court construed the clause to be the only or exclusive way that the trust could be revoked.  The ONLY way the trust could be revoked was in writing to the trustee (and not revocable by physical acts).

O. Why can’t a revocable trust be revoked via a physical act, since it is so similar to a will?  A trust usually entails legal title being in the trustee and the equitable title is in the beneficiaries.  There is no transfer to title in wills, as there is in trusts.

P. O sets up a trust that says income to O for life, remainder to A and the trust has a provision that says the trust can only be revoked in a writing delivered to the trustee.  O’s will revokes trusts, leaves all to B.  Who will prevail, A or B, upon the death of O?  Can the will meet the written requirement consistent with the trust provision, it will help B’s case if the will was delivered to the trustee.  If O is the trustee and O has the will, then the trust will be revoked and B will take under the will.  The case turns on who the trustee is.  If it had been a non-grantor trustee the trust would not be revoked unless he provided the bank with a copy of the will.  What if the trust was revocable but was silent as to how you go about revoking it?  Minority (Texas) rule is silence makes a trust revocable.  Majority says silence results in an irrevocable will.  The will is evidence of the testator’s INTENT  to revoke.

Q. State Street Bank & Trust Co. v. Reiser.   There is not indication of fraud.  He establishes an irrevocable trust and has a will that has a pour over provision into the trust.  One year later, he gets a $75K loan based on his company stock but it was really owned by the trust and he des a few weeks later and State Street could not get paid except at the discretion of trustee.  The court held that the creditor bank could get at the trust assets and it is treated as a transfer at death for other than the Wills Act in some instances (in this case creditors).  This is based on the assets in the trust during the decedent’s lifetime over which he had control during his life, creditors can’t get those assets that poured over at the time of death.  Creditors cannot reach the joint tenant’s land after death.  Reiser only works for some will substitutes.

R. Grandmother is going to devise real property to granddaughter and she wants to put her devise into a trust.  Granddaughter only has an expectancy, which is not enough to create a trust, it is not valid when executed.  If after the death of grandmother with the will devised to granddaughter, granddaughter will have to reaffirm the trust to make it valid.  Can’t do this with an intestacy share.

S. Grandmother has a will leaving real property to B and also executes a trust at the same time creating a trust and it is valid per the Uniform Testamentary Additions to Trust Act (UTATA) which Texas has adopted in Section 58A.  You can also do this with an insurance policy that will be used to create a trust, trusts as a receptacle for insurance proceeds.  The trust has property right that is contingent on the insured dying and not changing the beneficiary designation.  The trust is not considered an expectancy.  Even states that don’t have UTATA allow insurance trusts.  The trust does not have to be in existence when the will was executed per Section 58A.  Prior to statute, the trust was allowed under two theories:

1. Incorporation by reference – document must be in existence at the time of will execution

2. Independent significance – requires the trust to be funded

T. The trust and any amendments to the trust do not have to meet the statute of wills requirement.  Can be a pour over from another person’s will as long as that other person predeceased the testator.  In Texas, the trust can be created at the time of, before, or after the will is executed.

U. Clymer v. Mayo.  QTIP (qualified terminable interest property), under current law, you can leave spouse as little as an income for life in trust and get a martial deduction for estate tax purposes.  Decedent also had her retirement plans going to the trust upon her death.  However, she divorces her husband, failing to revise the trust with him as beneficiary.  Her parents want to invalidate the pour overs so that they can take by intestacy.  Prior to her death, the trust had $0 in it, it was funded upon her death.  Divorce does not revoke a trust as it does a will.  He can’t be a beneficiary under Trust A, which was created to get a marital deduction and they are no longer married, so purpose of the trust went away.  The court use the “SINGLE OR SOLE ESTATE PLAN” to invalidate her ex-husband getting Trust B.  The court also avoids treating the trust as testamentary.  The court limits its holding by saying it (applying the will revocation upon divorce to the trust) only applies to unfounded pour over trusts.  The other beneficiaries were the nieces and nephews of the ex-spouse and this is keeping with the revocation by divorce statute that does not taint the former spouse’s relatives if named in a will or trust.

V. Does a no contest clause in a will apply to the trust also?  If you contest an amendment to the trust, will it trigger the no contest clause in the will?  It will depend on whether the court uses the single or sole estate plan or view it as two separate documents.  Include a no contest clause in the trust (or broaden the no contest clause in the will).

W. Relevant rules of law relative to non-probate transfers.

1. Contracts with Payable-on-Death Provisions.  A party who establishes a trust consisting of the proceeds of a life insurance policy may, by will designate a trust beneficiary other than the one named in the trust instrument (Wilhoit v. Peoples Life Insurance).

2. Contract with Payable-on-Death Provisions.  A partnership agreement clause which provides that each partner’s interest, upon his death, shall pass to his spouse, is valid and enforceable (Estate of Hillowitz).

3. Contracts with Payable-on-Death Provisions.  The beneficiary of a life insurance policy may not be changed by a will (Cookv. Equitable Life Insurance).

4. Multiple-Party Bank Accounts.  One claiming adversely to an agreement creating a joint tenancy has the burden of establishing the donor’s lack of intent by clear and convincing evidence (Franklin v. Anna National Bank of Anna).

5. Revocable Trusts.  Even though the settlor retains the power to revoke the trust and appoints himself as trustee, if the beneficiary obtains any interest in the trust before the settlor dies, a valid intervivos trust may have been formed (farkas v. Williams).

6. Revocable Trusts.  When a settlor reserves a power to revoke his trust in a particular manner or under particular circumstances, he can revoke it only in that manner or under those circumstances (In re Estate and Trust of Pilafas).

7. Revocable Trusts.  When a person places property in trust and reserves the right to amend and revoke or to direct disposition of principal and income, the settlor’s creditors may, following the death of the settlor, reach in satisfaction of the settlor’s debts to them, to the extent not satisfied by the settlor’s estate, those assets owned by the trust over which the settlor had such control as the time of his death as would have enabled him to use the trust assets for his own benefit (State Street Bank and Trust v. Reiser).

VIII. Chapter 6, Construction of Wills

A. The Plain Meaning Rule – a plain meaning in a will (clear and unambiguous) cannot be disturbed by the introduction of extrinsic evidence that another meaning was intended.  Courts have gotten away from strict use of the plain meaning rule because:

1. May not be the testator’s meaning

B. To my friend Mary, I leave XX and after payment of my debts I leave all my cash to Ellen.  What if testator has stocks and bonds?  Stewart v. Selder in Texas.  Trial court would not give Ellen the stocks and bonds by following the plain meaning rule relative to cash.  The Texas Supreme Court allowed Ellen to take the stocks and bonds, rather than having them pass via intestacy

C. Texas has abandoned the distinction between a patent (an ambiguity that appears on the face of the will and we can read it and don’t need outside evidence) and latent ambiguity (ambiguity is found in trying to apply the will, not in reading it and you need outside evidence to construe it).  Under prior law if you had a patent ambiguity you could not use extrinsic evidence and had to use the plain meaning.

1. I leave one of my 2 rifles to my niece, Nancy – is a patent ambiguity.  Which rifle?

2. I leave $10K to my granddaughter is a latent ambiguity if you have 2 granddaughters.

3. I leave my condo to my son, which condo, if you have 3 condos.

D. What types of extrinsic will be allowed?

1. Testimony of the drafting attorney

2. Oral declarations of the testator.  Trying to get at the testator’s true INTENT.

3. This equates to an unattested amendment to an otherwise valid will.

4. Are some oral declarations of the testator better than others?  The further away the declarations are from the execution of the will the better will be your chances of having the declaration from being entered as evidence.

E. Mahoney v. Grainger.  The aunt’s claim (heirs at law) trumps the claims of the cousins (heirs, and share and share alike).  The court applied the plain meaning rule.  There is a latent ambiguity because the will said “heirs at law” and when you went to apply the will there was only one heir, the aunt.  The court would not allow an unattested change to a clear and unambiguous will.

F. Perry Manor, Inc. – the Nevada Corporation took the devise and if the Inc. had been omitted, the local nursing would have taken under the will, which was the testator’s intent.  Exercise care in identifying who the beneficiaries are.  The Illinois decedent probably didn’t have much interest in leaving money to a Nevada corporation.

G. Fleming v. Morrison.  Massachusetts law required 3 witnesses, the testator leaves the attorney’s office with the attorney witnessing and attesting the will and later get the other witnesses to attest to the will.  The attorney is allowed to testify that the only reason the testator executed the will so that he could induce a lady friend (the beneficiary in the will) to sleep with him.  He did not execute the will with testamentary intent (at least relative to the signature before the attorney).  The animus testandi did not exist.  Shouldn’t the attorney’s testimony be excluded under PER? Take comfort in the fact that a will without intent was not probate.  Estop the attorney from speaking the truth.  No evidence in the case that there was over reaching behavior on the part of the lady friend.  The lawyer may be able to get in touch with the lady friend and inform her of it and the attorney/client privilege does not include perpetrating a fraud.

H. Estate of Russell on page 417.  Roxy Russell, a beneficiary in the will, is a dog.  This case involves a latent ambiguity.  The will make you thing Roxy is a woman, but extrinsic evidence shows Roxy is a dog and you can’t leave property to a dog.  The court concluded that the testator left her property to Quinn and the dog in equal shares as tenants in common, and since the devise to the dog was void and the court did not apply the no-residue-of-a-residue of the residue rule, such the dog’s portion did not go the other residuary beneficiary, but instead passed by intestacy to the niece.

I. Class gifts can only be to people but not to dogs and even if allowed 

J. Errors made by drafting errors are scrivener’s error through either errors of omission or commission

K. Erickson v. Erickson – draft that will and state (expressly) that the will is in contemplation of my marriage to Mary such that the will won’t be revoked by the state law that provides that a subsequent marriage revokes a will.  This case boils down to the admissibility of extrinsic evidence such that the testator’s intent can be carried out that he did not want the will revoked (event though the lawyer made a mistake).  Fraud and incapacity are allowed extrinsic evidence and innocent misrepresentation (scrivener’s error) should be treated similarly.  Another option is to sue the lawyer for malpractice; however, it Texas  you have the privity defense that precludes malpractice suits against lawyers for wills error per the Barcello case. 

L. Lapse, Section 68. Lapse v. void and anti-lapse per Section 68(a) and (c).  If a beneficiary of a will is dead they are not available to take under the will and the devise is lapsed if the beneficiary dies after the execution of the will but predeceases the testator.  The devise is void if the beneficiary was dead at the time the will was executed.

M. Under common law in a will where the golf clubs go to A, the car to B, and residuary to C and if A&B predecease the testator the devises lapse and the golf clubs and car go into the residuary estate.  Texas has this CL rule codified under Section 68(b). If A, B, and C all predecease the testator then the property passes via intestacy.  Section 68(c) says that if there are two residuary beneficiaries and one predeceases, then the residuary will go to that surviving beneficiary.  If RRR goes to C&D and C predeceases, the CL rule is no-residue-of –a residue and C’s share will pass via intestacy.  Per Section 68(c), Texas 68(c) rejects the CL no-residue-of-residue rule and C’s share goes to D.

N. Devisee (land) also covered legatees (getting personal property), but it does not cover will substitutes (trusts, insurance policies, etc.).

O. What is required for Texas’s anti-lapse to be triggered per Section 68(a).  Beneficiary must be predeceased and a descendent of the testator or a descendent of a testator’s parent (brings in collateral kin) but does not protect the testator’s spouse.  In what situations will A be considered to be predeceasing the testator?

1. A can die after the testator and still meet the definition of predeceasing the testator per the 120 rule in Section 47, or otherwise, (means any other provisions of the code that would result in predecease – disclaimer, former spouse, but doesn’t satisfy the relationship test in the anti-lapse statute, killing the testator)

2. Section 68(e) says that the anti-lapse statute will not apply if the testator expressly provides otherwise in his will:  “to such of my children as shall survive me”

3. Texas takes a substitute gift approach and passes the gift to the descendents of the testator’s parents or a descendent of the testator.  NOTE: it is a descendent and not an heir.  Why doesn’t the gift just go to the testator’s estate, as opposed to the gift substitute approach.  If this property were passed to A’s estate, it would be taxed to A’s estate and yet A would never have gotten to use the property so why should his estate be taxed on it, also creditors of A’s estate will have an opportunity to get to the assets (non-tax reason for having gift substitute approach).

4. Class gifts and the anti-lapse statute.  Example is leaving all my property to all my nieces, siblings, brothers, etc.  A gift to two or more persons with a common characteristic but uncertainty as to number.  At the time of will execution testator may only have 2 children and at death he may have 3 children, so that a devise to my children would cover all three children.  The CL rule says that if a member of the class predeceases the testator then the remaining members of the class will take the predeceased member’s share.  The CL rule is based on survivorship.

5. In Texas you have a gift to a class if the class is uncertain by name or number.  Saying “I leave to my 3 sisters” or “to my brothers, James and Tommy” takes it out of the class gift category and makes it an individual gift.  The anti-lapse statute trumps the class gift rule in Texas.  The last sentence of Section 68(a) says the anti-lapse rule will apply unless the devisee who was the class member was dead at the time the will was executed.  Do if you have 4 children and one predeceases the father and the will said “to all my children,” and D’s share (1/4) will go to D’s descendents who survive the testator by 120 hours, under CL the remaining three children would have gotten 1/3 each (CL was simpler).  What if D has no descendents? It will pass via intestacy??(Prof. Not sure).

6. I leave Blackacre to my son, Jim, if he survives me.  RRR to my wife, Wendy.  Jim dies, survived by his 2 kids.  Testator dies.  Who gets the land? Wendy per Section 68(b) – pre-residuary falls into residuary (it is a lapse not covered by the anti-lapse statute because the will expressly said Jim must survive his father per 68(e)).  Suppose Blackacre is left “to son, Jim” then Jim’s descendents would take Blackacre per Section 68(a) and the anti-lapse statute (not Wendy).  Back to facts of 1.  Suppose Jim left his estate to whis wife, Sue Ellen. T dies and Jim dies the very next day.  Due to the fact that Jim had survival language in his will it takes us outside both the anti-lapse rule in Section 68(a) and Section 47, the 120 hour rule.  Since Jim survived his father, Sue Ellen will take under Jim’s will.  Jim just flat out took under the terms of the testator’s will.  PAY CLOSE ATTENTION TO THE LANGUAGE.

7. Jackson v. Schultz on page 446.  The will said “to her and her heirs and assigns forever.”  We don’t have the relationship test of Section 68(a).  Theories by which courts try to save gifts from the consequences of lapsing.  The testator was trying to create a fee simple in his wife.  The court used the substitutional gift analysis and the court changed the clause to “to her or her heirs and assigns forever.”

8. All the rest, residue, and remainder of my property shall be distributed as follows; 75% to my spouse and 25% to United Way.  What happens if spouse pre-deceases the testator (Question 2 on page 449)?  The Texas anti-lapse statute does not cover spouses, so the anti-lapse is not triggered.  If Section 68(c) applies, then United Way would take all; however, you could argue that United Way is not a person, but persons in Texas includes corporations, so United Way would take 100% of the RRR.

9. Dawson v. Yucus on page 449.  Want the land to go back to her husband’s side of the house.  She leaves her interest in the farm to two nephews and the RRR to two named ladies.  One of the nephews predeceased the testator and yet they did not take per the anti-lapse statute because the nephews were not descendents of the testator.  The surviving nephew wanted it considered a class gift so that he would get the interest in the farm per the class gift going to remaining members of the class (the surviving nephew).  The two ladies who get the RRR want it to come to them and it does because there is no class gift because the individuals were named and the anti-lapse did not come into play.  So the deceased nephew’s share lapsed and went to the RRR.  It is obvious that the testator’s 

10. In Texas if the requirements are met, we have a substitute beneficiary for the lapsed beneficiary so long as that beneficiary survives the testator by 120 hours, it is in effect an anti-lapse statute.  If the requirements of lapse are not met, do the following analysis  Where did the lapse occur, in the pre-residuary or residuary?  The pre-residuary lapse makes the bequest fall into the residuary.  If the residuary bequest lapses it can either go to the other residuary beneficiary (if there is one) or it will go by intestacy.  HINT:  think of where the lapse occurs in the will (above the line – pre-residuary or below the line, residuary)

11. In re Moss case on page 454.the stock is going into testamentary trust, income to wife, and remainder to E.J. Fowler and the child or children of his sister.  The wife was to get the residuary.  E.J. Fowler predeceased the testator, the wife drew the income for life, and then the wife dies and she leaves all her property to Kingsbury.  We have to figure out what to do the E.J. Fowler’s share.  What happens if we consider E.J.’s portion to lapse?  It would go to the wife as a part of the residuary and it would then have went to Kingsbury.  It can also be characterized as a class because E.J. was a niece and so was the children of Emily Walters, which means they were all nieces and nephews.  This court furthers the testator’s intent by having E.J.’s share being a class gift and passing to the other nieces and nephews.  Moss opened this possibility the moment he gave anything to his spouse outright.  There is evidence that Moss felt differently about the stock than he did about the rest of his probate estate, so he was controlling it and the creation of the trust shows that he did not want his wife to have the stock.  In Texas law, by naming E.J. Fowler you are denied the status of the class gift (unnamed and unknown in number) but you would argue that it defeats the testator’s intent 

12. Lapse deals with changes in the persons, we will also deal with changes in the property (i.e., leaving someone your 1990 Lincoln and upon death, the testator owns a 1995 Cadillac).

P. Categories of gifts in a will

1. Specific bequest or devise is the gift of a particular object distinct from all others (Blackacre, all the land I own in Wayne County)

2. General is a gift of a general economic benefit payable out of the general assets of the estate, the most common example is cash.  You can also have a general bequest of property, but it is rare.

a) Suppose the testator leaves $10,000 to A and yet the estate doesn’t have $10,000, then something in the estate will have to be sold.

3. Demonstrative bequest that is paid first from specific fund or property in the estate and then it is paid out of the general assets of the estate, it is a hybrid of specific and general.  “The sum of $10,000 to be paid from the sale of my GM stock” is a demonstrative gift, if you only get $8,000, the beneficiary will still have a $2,000 claim against the estate.  If testator says it is to be paid SOLELY from the sale of GM  stock, the beneficiary will only get $8,000 and have no claim.

4. Residuary is what it left and it is just not what is left from assets after all the bequests and creditors have been paid.

Q. Ademption by extinction – it works a revocation of the request.  It only deals with specific property.  If the testator no longer has the specific property, there is nothing left for the beneficiary to take.

R. Wasserman v. Cohen. The apartments was sold before it was transferred to the trust that Elaine Wasserman was to take under.  The apartments were never made an asset of the revocable inter vivos trust.  What allowed the court to apply wills doctrine to the trust?  The fact that the trust and will were a part one comprehensive estate law.  Because the apartments were adeemed per the wills law, Wasserman got nothing.

S. HYPO:  “I leave my 100 shares of GM stock to A” compared to “I leave 100 shares of GM stock to A.”  The clause with my in it will be considered specific.  If the testator gives the stock away before he dies, then A will get nothing because the clause with “my” is specific and there is ademption by extinction, the bequest was revoked when testator gave the stock away.  If the clause does not have the word “my” in it because, so the court can avoid ademption by extinction by considering that bequest to be a general bequest.  Then A can get the value of the 100 GM shares or the executor may go out and buy the 100 shares of stock and give them to the beneficiary.

T. “I leave 100 shares of Close Corp., Inc. to A (not publicly traded)” will be considered a specific gift (if considered general, the closely held corp could extort money from the estate when the executor goes to purchase the 100 shares or tries to value them).

U. What if there is no GM stock because GM has been bought and merged into new Corp. stock.  There is an exception to ademption when you only have a change of form (a change in the corporate ownership).  It will not be an ademption even if the word “my” is in the clause under these circumstances.

V. “I leave my antique roll top desk to A with RRR to B.”  Suppose the testator sold the desk prior to death for $10K.  Who gets the $10 proceeds from the desk sale upon testator’s death?  A loses out and B will get the $10K under the RRR.  Can also be adeemed if the property given away or destroyed.  What happens if there is an enforceable contract for the sale upon the death of the testator, but the desk has not been transferred?  Is A in any better position?  No, because recognizes the doctrine of equitable conversion whereby the legal title may not have passed but beneficiary or equitable/beneficial title has passed and the $10K will go the RRR and A will get nothing.  Use drafting language to give A the proceeds, insurance, etc. or whatever the case may be.  The right to enforce a contract is considered personalty and will be part of the RRR going to B.

W. Section 322B, Abatement of Bequests (does not deal with estate taxes).  Abatement is a coverage idea, what happens if there isn’t enough to cover all the bequests.  We are dealing with assets being reduced or deleted to cover expenses.

1. Anything passing by intestacy is first reduced

2. The next item reduced I n personal property of the residuary estate

3. Next is real property in the residuary estate

4. General bequests of a personal property is next to be abated or reduced

5. General devises of real property is the next to be reduced

6. Specific bequests of personal property is next, and

7. Specific devises of real property is last.

X. Section 322A deals with Apportionment of Taxes.  Federal and state estate taxes are to be apportioned.  Apportioning or allocating on a pro rata basis the estate taxes to all the takers of the probate and non-probate estate.  Bequests or devises that qualify for the marital or charitable deduction are the exception to the general rule because they do not contribute to the amount of estate tax owed.

Y. $300K to A, $500K to B and RRR ($200K) to C and there is $153K estate tax bill. So A will owe 30% of the tax bill, and 50% of the tax bill will be owed by B, and C will owe 20%.  The CL rule was to pay all estate taxes out of the RRR and C would have been left with $47K.  What would happen if the RRR was to STCL and there is an $800K taxable estate and $75K estate tax?  Since STCL will be entitled to a charitable deduction  and 3/8 of $75K will be paid by A and 5/8 of $75K will be paid by B.  DON’T LIMIT YOUR ANALYSIS TO JUST THE PROBATE ESTATE, if B was getting his $500K from life insurance, he would still be liable for his portion of the estate (both probate and non-probate).  If the owner of the insurance policy is someone besides the testator, then the proceeds will not go into the testator’s estate.

Z. The Peterson v. Mays case will clause follows the CL charging the residuary to pay all taxes.  The net winner was the recipient of the non-probate property because even though that property contributed to the tax bill, they were not responsible for any of the tax bill and the taxes basically wiped out the probate property for the takers under the will  Texas has a pro rata apportionment of all taxes per Section 322A.

AA. Hypo:  I leave my interest in Blueacre to my sister, Sarah, if she survives me by at least thirty days.  Assume that Sarah survives her sister by 30 days and there is no ademption by extinction concern.  Are we home free?  Does Sarah get the land free and clear?  What is Blueacre worth and is there an encumbrance on the property?   CL Doctrine of Exoneration of liens, the lien is to be paid off or exonerated by the estate and Sarah will take it free and clear.  The Blueacre is $450k FMV and $50K mortgage (or $400K mortgage), we start and end with personal property in the residuary estate to cover the mortgage.  In Texas, we don’t have to abate demonstrative gifts to exonerate the lien.  The greater the mortgage the greater the possibility to gut the provisions of  the will.  So it is important to know both the testator’s assets and those liabilities he is personally liable for.  NOTE:  exoneration of liens does not apply to debt for which he is not personally liable, i.e. non-recourse debts.

AB. I leave my stamp collection to my daughter, Claire, if she survives me and I leave my son, Jeff, the sum of $5,000, if he survives me.  What if she gave Claire the stamp collection and Jeff  $5,000 while she was still alive.  If she dies and has a lot of cash, Jeff will want another $5,000.  By giving Claire the stamp collection, a specific bequest, you have ademption by extinction and in giving Jeff the $5,000, a general bequest, you have ademption by satisfaction.  It is similar to advancement which is only used for intestacy for  which we have statutory guidelines.  Ademption by satisfaction is the wills equivalent to intestacy doctrine of advancement (it is presumed not to be an advancement unless it is expressly stated). Texas does not have any statutory guidance.

AC. Devises ordinary abate in the following way:

1. Residuary devises are reduced first

2. Specific and demonstrative are the last to abate and are reduced pro rata. 

AD. HYPO:  I leave my 100 shares of Callaway stock to A.  Upon death, it is discovered that testator has 300 shares of stock due to stock splits   Section 70A, Increase in Securities; Accessions, will allow A have all 300 shares.  I leave 100 shares of Callaway stock to A, will also result in A getting all 300 shares.  These are considered specific devises.  What happens if there is a 10% stock dividend and there are now 110 shares.  For cash dividends declared before the date of death, the cash dividends do not go to the beneficiary. Exercise of options or dividend reinvestment plans will not go to the beneficiary.  Cash dividends declared after the date of death will go to the beneficiary.

IX. Chapter 7, Restrictions on the Power of Disposition:  Protection of the Spouse and Children

A. Under Texas law, I can devise my separate property and my half of the community property.

B. Section 58B, Devises and Bequests that are void.  Bequest to the drafting attorney will be void, or the attorney who supervised, or an heir or employee of the drafting employee.  The legislature found that there was a problem with attorneys writing themselves into people’s wills unbeknownst to the client.  Exceptions to the void bequest are spouses, parents and children, and relatives within the third degree of consanguinity of affinity to the testator (see page 92).

C. You can leave your house to whomever you want but it is subject to occupancy rights of surviving spouse and children per Section 282, Homestead Rights of Surviving Spouse.  Does it matter where in Texas the property is located and it matters whether it is rural or urban relative to its situs.  You are allowed 200 acres for homestead and 10 contiguous acres for an urban location

D. Surviving spouse and minor children is eligible for family allowance for one year from the date of death to the extent that the surviving spouse’s separate property is inadequate to provide for living expenses per Section 286, Family Allowance to Surviving Spouses and Minors.

E. Triggering the widow’s election, the testator can force the surviving spouse to choose to elect under the will and give up community her share o f the community property or keep the community property and forego to take under the will

F. I give, devise, and bequeath all of my separate property and community property owned by me and my spouse to the following named persons – will be effective to try to devise ALL the community property per the widow’s election.

G. Lifetime gifts – can you make gifts of community property during to your life without the consent of the spouse?  Texas allows these gifts as long as they are reasonable and do not amount to fraud on the other spouse (NOTE:  there does not have to be an intent to commit fraud).

H. In Texas have $500K community estate and $250K of life insurance on H’s life (that is considered community property).  There will not be a problem is W is the beneficiary.  If the beneficiary is an unrelated person (say to the mistress), courts have said it is presumptively fraudulent.  Will the mistress be able to get all $250K or will the wife be able to get at least $125?  If H provides compensating benefits out of his separate property or his half of the community property then we will allow the life insurance to go to the mistress and it is has been allowed as long as it is capped at 50% of the estate.  The court will look at the  relationship (H/W), the size of the life insurance, and whether the wife was made whole to determine whether to allow the gift is allowed (a gift of community property that the spouse did not consent to).

I. In Texas per Section 78(b) – you do not have to leave anything to your children, but Section 67, Pretermitted Child, covers a child that has been disinherited accidentally or inadvertently.  Does this section protect any child omitted from the will?  The date of execution of the will is crucial, because it only covers children adopted or born after the will was executed.  If born or adopted prior to the execution, the child will not be considered pretermitted and will essentially be disinherited.  We will need to know if other provisions have been made for the child outside the will.  A child will be considered pretermitted:

1. Child is not mentioned in the will

2. Child is not provided for in the will

3. Child is not otherwise provided for (outside the testator’s will and intended  to take effect at the testator’s death, which covers nonprobate property given via a beneficiary designation).

4. What if we have lifetime transfer made to the child during their lives?  Can you still claim pretermitted status?  YES.  Whether vested or contingent per Section 67(d)(2).

5. One model is to give the pretermitted child his intestate share as if the testator had dies unmarried per Section 67(1)(A).  If the testator h as other children, the pretermitted child will take per Section 67(1)(B) and he will be entitled to the disposition made to the children under the will.

a) Testator leaves children  A&B $60K and has pretermitted child, C?  How much will C get?  $20,000.

b) What happens if A gets $10K and B gets $50K, how much will pretermitted C get?  C could be plugged in as a co-beneficiary with each A and B and C would get $5K from A and $25K from B for a total of $30K??  You will still preserve the 5 to 1 ratio that was between A and B.  You could also determine that C is entitled to 1/3 of the entire $60K and A would have to provide 1/6 of it or $3,333 and B would have to provide $16,667 and A would get $6,667 and B would get $33,333.  The second approach makes more sense under our Texas statute.  

J. If you have republication by codicil, the child will no longer be pretermitted and the status will extinguished and the courts take a very mechanical approach to this in Texas.

K. The estate of Laura – Cecilia and Neal, III are the great grandchildren of the testator.  They are not expressly omitted from the will and therefore wanted an intestate share per the pretermitted heir statute of New Hampshire.  If the testator disinherits a grandson, it also disinherits that grandson’s (hier’s) issue.

X.  Chapter 8, Trusts:  Creation, Types, and Characteristics.  

A. There are three parties to a trust:

1. Settlor/grantor that funds the trust

2. Trustee – manages the trust

3. Beneficiary or beneficiaries

B. If land is given as a gift, title is given to the to the donee.  In a trust you have a splitting of title.  The trustee has legal title and the beneficiary has the equitable or beneficial title.

C. What motivates the settlor to put the assets or property in a trust?  Probate avoidance (revocable trust).

D. Living (inter-vivos) Trust is created while the settlor is alive v. testamentary trust – the adjectives describe when the trust in created.  Probate would be under the testamentary trust.  Probate avoidance can be highly oversold including in Texas.  May use the trust as an asset management vehicle for children/incompetents/elderly.  Use a trust with second  spouse so that your property will pass to your children after that second wife dies, so you can use a trust for control.  Can use trusts to shelter your wealth from creditors and also to direct one state law to control your property if it is located in various states, the trust and its contents will be governed by the law of the state in which the trust is located.  Trusts also have tax advantages.  Generally speaking, to the extent distributions are made to the beneficiaries they are taxed on those distribution and the trust pays taxes on the principal or corpus income.  May have the trust for income splitting to get the tax advantages of the marginal tax rates (better to have $100K taxed at 39% be split to 5 people who are in the 15% tax bracket)

E. NOTE:  there are no tax advantages to a revocable trusts.  It gets estate tax.  Texas follows the minority rule that a trust is revocable unless it is expressly stated that it is irrevocable. 

F. G creates a trust providing for income to be paid to G f or five years with the trust corpus to be paid to G at the end of the 5 year term. G names himself as trustee.  This is not valid because the sole trustee is the sole beneficiary.  You can make it valid by having a co-trustee.  The trustee must owe duties to someone other than himself.

G. The  court can appoint a trustee under numerous circumstances  such as the named trustee dies, is incompetent, refuses the duties, etc.

H. Page 557, Case 7.  Does Texas recognize declarations of trust (a Declaration of Trust, no written instrument is required and settlor says he holds the property in trust v. Deed of Trust, in  which settlor transfers the property to another trustee)?  Per Section 112.001, Methods of Creating Trust:

1. A property owner’s declaration that the owner holds the property as trustee for other person (DECLARATION OF TRUST), but Texas does not allow oral declarations of trust per Section 112.004, the Statute of Frauds.  A trust of real property must be in writing.  Section 112.004(1) covers a deed of trust or (2) a declaration is writing by the owner of property that he owner holds the property as trustee for another person or for the owner and another person as a beneficiary

2. A property owner’s inter vivos transfer of the property to another person as trustee for the transferor or a third person (deed of trust)

3.  A property owner’s testatmentary transfer to another person as trustee for a third person

4. An appointment under a power of  appointment to another person as trustee for the donee of the power or for a third person; or

5. A promise to another person whose rights under the promise are to be held in trust for a third person.

I. Don’t have to have delivery to have a valid trust, what if the stock certificates have not been titled to the trust?  It is still a valid trust.  How might there be a loss or liability if the stock was not properly titled?  If the trustee goes bankrupt and his creditors get it or the trustee forgets and sales t he stock and spends the proceeds.

J. Problem on page 561 – we have evidence of the grantor’s intent to create a valid inter vivos trust.  The trustee has to accept the trust corpus for the trust to be valid.  Acceptance binds the trustee but does not go to the validity of the trust.  The acceptance is use to determine trustee liability and he will only be valid if the trustee accepts.  Acceptance by the trustee results in legal title being in the trustee.  What happens if the trustee disclaims and the court has not yet appointed another trustee?  The trusteeship would revert back to the settlor, and the property is still subject to the trust because the trust is valid upon delivery.  When he took the money and put it in the safety deposit box, was there implied acceptance (obviously there was no express acceptance).  You would argue that he is only holding the money as a bailment and not in trust.  If you are silent and fail to act that indicates renunciation.  Shift from what the putative trustee did or did not do and concentrate on what the settlor though when the putative trustee took the money and did not say anything about not wanting to be a trustee.  Could a reasonable person in the settlor’s shoes assume that he had accepted the trusteeship.  These facts are more in line with an acceptance of the trusteeship than with a bailment.  The putative trustee gave the $100K to D and E ($50K each), acceptance only goes to the putative trustee; however, because there is a valid trust, A and B can go after D and E for the money.  Acceptance only provides A and B with another deep pocket to go after.  For A and B to not have an opportunity to recover, there must not have been a valid trust and the best  way to negate a  valid trust is to have a defective or no delivery or the settlor voided the trust.

K. Intent and capacity.  Capacity of Settlor is found Section 112.007, a person has the same capacity to create a trust by declaration, inter vivos, or testamentary transfer, or appointment that the person has to transfer, will, or appoint free of trust per Section 57 of the probate code (18 years of age, in the military, or married).

L. Precatory language – not binding.  G dies testate and her will leave $50K to A with the desire that he use the money to take care of B.  Is there an enforceable obligation that would compel A to provide for B?  May be intent on the part of the testator, but no intent on the part of the grantee(?)

M. Unthank v. Rippstein.  Craft sent a letter to Rippstein that he would bind his estate to pay her $200 per month.  The court said that the decedent did not have the requisite testamentary intent. $200 per month beginning today is an inter vivos gift and does not have testamentary intent.  Since she loses on it being a valid holographic codicil, she then argues that is a declaration of trust but there is no indication where the trust property would come from, the property was not segregated.  There was no consideration for the promise to make gifts in the future.  The trust res requirement was not met in this case (there is a requirement that there be trust property)

N. Brainard case on page 586 and the Speelman case on page 589 (are future profits property sufficient to support a trust, but this case concerns a gift as opposed to a trust).  In the Brainard case, he was trying to create a trust from the future profits he hoped to make on the profits from the tax.  The putative beneficiaries paid the tax on the profits but at a lower tax rate than what Brainard would have paid.  Once the profits arose a trust arose if and only if there is a reaffirmation by word or be deed.  But the promise of future stock profits was not an adequate trust res to create a trust and the trust wasn’t created until the trust was credited with the profits the next year.  In Brainard, you had an oral declaration to the mother, spouse, and children and in the Speelman case, you had a written contract to produce the play and also she had a written assignment to her for 5% of the profits.  Pascal could not have not done any thing more to make the transfer effective, but Brainard could have put the income producing stock in his trust to avoid the litigation.  Was it absolutely vital to the holding to invalidate the trust?  The court could have said that it was a valid trust for state law but that for tax law purposes will not allow it to be taxed thus.  You have a problem in that future profits are allowed as a gift but not as a trust res and Brainard is still good law.

O. I give you 5% of the profits of a play based on Shaw’s Pygmalion , if I produce it and if there are any profits.  It is not a trust and it is not a gift because there is no delivery, so it is a mere gratuitous promise.

P. O orally declares himself trustee for one year of all stocks he owns, with any profits form stock trading to go to A.  It is different from Brainard because it appears that he transferred the stock to the trust and we have a valid trust res.

Q. In a notarized writing O declares himself trustee for the benefit of A of any profits O makes from stock trading during the next calendar year.  This still has a Brainard problem because it is a trust for future profits, and it does not matter whether it is in writing or made orally.

R. Problem 1(d) on page 593.  Does the Brainard case say you can make an outright gift of the future profits (per Speelman) but you just can’t put it in trust?  It is this paradox that makes commentators question the validity of Brainard.  If you can make a gift outright then logically you should be able to also use future profits to create a trust, so BEWARE.

S. You cannot put a debtor’s interest in trust.  You can put a creditor’s interest in trust.

T. Trust Beneficiary - $10 of stock has been put into trust and it has appreciated in value to $15.  How does it benefit the beneficiary?  You can sell it and get t the profit or you can get the dividends.  It can be income producing by selling the stock or income generating through dividends.

U. As trustee you take on fiduciary responsibilities if you accept (not just if you are appointed), but you must owe these duties to someone which is one or more trust beneficiaries and in a private trust (as opposed to a public or charitable trusts) they must be definite and ascertainable and you can use a class description, it can be an unborn beneficiary or someone unascertained (to such of my children who reach the age 21, they become ascertainable when they reach 21 and it is both definite and ascertainable)

V. In Clark v. Campbell on page 598, using the class, “friends,” is not definite and ascertainable and the trust beneficiary requirement was not met.  The friends will not get it, the failed trust will go to the next taker under the will or for the next of kin by a way of a resulting trust for the benefit of the proper taker (a two part inquiry).  The trustees therefore hold title to the property enumerated in the paragraph under consideration, to be disposed of as a part of the residue (but it does not have to be the residue, this the second part of the inquiry – who gets the property from the resulting trust?).  We must pay particular attention to where the will the failed trust takes place?  The remedy is an implied trust, a resulting trust (the other implied trust is a constructive trust).

W. Powers of Appointment (POA), not a fiduciary duty, it does not have a definite and ascertainable 

1. Donor of POA is the person who creates the POA

2. The donee of the POA is the person who can appoint the property to persons and they are the objects of the power (also the appointees and they can be an indefinite class)

3. General POA – if I, as donor of the POA, can appoint is a personally beneficial way

4. Special or limited Powers of Appointment – can’t appoint to himself, his estate, his creditors or the survivors of either.

5. Inter vivos trust that says income to D for life (however, D does not have to have an income interest), remainder as D appoints to his then living children is an example (but what happens if D does not appoint?, You need to have a provision for that also).  Also need to know if D can appoint while he is alive or if it can only be testamentary.  Need to know the following:

a) Who is the donee?

b) When can they appoint?

c) Who are the appointees?

6. Give your donee a POA and then you can have the donee distribute the personal property to your “friends.”  The donee can also be the executor and trustee under the will.  Identify what “hat” the person is wearing. Don’t give the POA to a person in their capacity as trustee.  Use a separate paragraph to give the POA.

7. The definite and ascertainable rule does not apply to a POA, it is more flexible than a trust.

X. In re Searight’s Estate on page 602.  Decedent cannot leave money outright in his will but he sets up a trust for the care of his dog, Trixie.  This is an honorary trust set up for a specific animal (this is NOT a charitable  trust).  In honorary trusts you must meet the RAP (an interest must vest  or fail within 21 years of all lives in being and can a dog be considered a life in being).  A dog cannot be a life in being for RAP purposes, but Trixie can live for more than 21 years (147 years in dog years).  It seems this should be struck down as against RAP (similar to octogenarians having children).  The court that the $1,000 amount in the trust would provide for t he dog’s care would last approximately 4.5 years,  using a 6% interest rate, however, you could hypothesize a larger interest rate that may make the corpus last 21 years and violative of RAP but the court did not do that.  The court could have said it was a series of  $0.75 per day and could do those for 21 years and hopefully Trixie would be dead by then.

Y. A deeds realty to B.  B orally promises to hold the property in trust to A for life, and then transfer it to C.   What happens if B refuses to transfer the property to C after A’s death?  B’s oral promise violates the Statute of Frauds.  We will create an implied trust/constructive trust so that B will not be unjustly enriched and C can disgorge the property from B.  Similar to the Hieble v. Hieble case on page 609 where the Mother had cancer and she transferred the property to her son with agreement that he would deed it back to her if she got better.  Her motivation could have been creditor protection and probate avoidance.  She conveyed the land to both her daughter and her son and the daughter re-conveyed it as agreed but the son reneged.  When the promise is faulty to prevent the unjust enrichment the courts are willing to impose a constructive trust in favor of a third party or the grantor (as in this case).  Must the intent be fraudulent that the son intended to keep the property at the time he made the promise?  No, there is no requirement that his intent be fraudulent at the time of the conveyance.  There is a confidential relationship shifts the burden of proof to the person denying the existence of such a trust.  The son must prove that the agreement did not exist.  The son also argued that the Mother had unclean hands by trying to get the son not to marry.  However, there is no indication that the Mother transferred the land to defraud anybody.  This is unlike the Pappas case where the father was trying to keep the property away from his soon-to-be ex-spouse.

Z. Olliffe v. Wells.  Can we give legal effect to the instructions the decedent gave to the Rev.?  There is a statute of will compliance question here by giving effect to oral instruction that have not been duly executed.  This is a semi-secret trust because we know there is an intent to create the trust but we do not know the terms of the trust.  It would have been a secret trust if she just left him the property outright under the will and then they had an oral agreement for him to distribute it in a certain manner.  There is no concern that the Rev. would be unjustly enriched because he is not to keep any property.  A semi-secret trust remedy was a resulting trust and the failure was in the residuary terms of which were not disclosed.  If the pre-residuary provision had been involved the resulting trust would have been in favor of the residuary beneficiary.  Do not assume that a resulting trust will automatically be in favor of the residuary?  This remedy went backward.

AA. In a secret trust the remedy would have been a constructive trust and based on extrinsic evidence it would determine who the trust beneficiary is (in Olliffe the mission would have been named beneficiary because the court would not want the Reverend to be unjustly enriched).  The remedy went forward and trumped the statute wills to avoid unjust enrichment even though it was to an unattested beneficiary. There are differences in the remedies between a semi-secret trust and a secret trust.  What was being disposed of in Olliffe was the residuary assets.

AB. Discretionary trust – must look at what the powers or duties the trustee has.  The trustee has the duty to invest.  The trustee has the discretion to pay out either the in either income from the trust or the corpus.  A trustee can also have discretion as to who it is distributed to or what amounts are distributed.

AC. Marsman v. Nasca.  Cappy was to get an income interest in 1/3 in his wife’s, Sara’s, estate for life and then the daughter, Sally, was to get the remainder.  The trustee had the discretion to distribute trust corpus to Cappy so that he can live in the manner he was accustomed.  The house went to Cappy upon Sars’s death because it was a tenancy by entirety and it was not probate because it went to Cappy upon Sara’s death.  The trustee was required to give Cappy the net income from the trust at least at quarterly and at his discretion he could distribute the principal of the trust.  When Cappy approached the attorney, needing money, he was only given $300 and discouraged from asking for future payments (needed to put the reasons for the money in writing).  The trustee was charged with the duty to make inquiries.  This resulted in Cappy eventually deeded the home to Sally if she paid the upkeep and taxes and Cappy could live in it for life; thereby, keeping Margaret from getting the house when Cappy died. Breach of trust for failure to investigate and distribute according to the trust provisions.  The court would not allow the house to be given to Cappy’s estate because they were BFP for value with no knowledge of the breach.  The court imposed a constructive trust in favor of Cappy’s estate for the amount that should have been paid to Cappy during his life (approximately $80K).  The exculpatory clause will only be waived if there was overreaching when the clause was executed but not relative to his actions after the clause was executed, so the exculpatory clause was upheld and the trustee was exonerated

AD. Unitrust or total return trust – the income beneficiary is entitled not to t he actual income earned but to a fixed percentage of the value of the trust corpus, which is revalued each year. The idea is not to tie the trustee’s hands in investing the trust principal.

AE. Creditors’ Rights:  Spendthrift Trusts

1. Section 112.035 in the property code deals with spendthrift trusts. Calling it a spendthrift trust will be sufficient to restrain voluntary (assignment by the beneficiary) or involuntary alienation of the interest of the interest by a beneficiary.

2. Most spendthrift trusts have spendthrift clause or provision besides just being called a spendthrift trust.

3. The spendthrift protection ceased once the distribution is made to the beneficiary.

AF. Shelley v. Shelley on page 633.  Income for life and corpus distribution after the son attained age 30.  The two ex-wives suing for alimony and child support to be paid out of the trust income even though the trust had a spendthrift clause.  The court rule for the children on public policy grounds.  The court did not want the children to become wards of the state.  The court also allowed the ex-wives to get their alimony from the corpus.  The children could get to the trust corpus, if income was insufficient to meet their needs, for child support because of the provision that provided for the trustee to distribute principal in unusual and extraordinary circumstances and his deserting his children was considered to be this.

AG. Section 112.035(d) does not allow a spendthrift trust in the event that

AH. Texas’s minority rule is that a trust is revocable if it is silent on the subject which is pro-creditor.

AI. The government can get to a trust for Federal Income Tax in Texas

AJ. In Texas child support can be paid from required distributions of the trust and if that is inadequate the child can also get the income from the trust notwithstanding the spendthrift clause

AK. You can also reach the trust if you are a creditor that provides necessaries (food, shelter, clothing, etc.) to the beneficiary.

AL. It was not the spendthrift clause that barred the court getting to the corpus of the trust, it was whether the trustee had the discretion to distribute the trust principal or corpus.

AM. Once the trustee has exercised his discretion to distribute to a debtor beneficiary the trustee may be required to pay the debtor beneficiary’s creditors.  You can get around this by required 

AN. Support trust – the trustee is required to pay only that amount of the income or principal for the support of the beneficiary.  Saying the trustee is to distribute all income from the trust to support a beneficiary will NOT create a support trust.

AO. In a support trust the beneficiary cannot assign his income and the creditors cannot reach it (similar to the spendthrift trust).  However, if you are a beneficiary you can compel the trustee that amount required for your support.

AP. Problem on page 642. Must determine if this is a support trust.  Must use the word “support’ (only so much as it needed for the beneficiary’s support but not the entire income from the trust creates a support trust).  The administration of a support trust is very different from a spendthrift trust.  Since we do not have a support trust, the beneficiary can assign his income from the trust.

AQ. US v. O’ Shaughnessy – there was no spendthrift clause and yet the IRS could not get to the trust because the beneficiary did not have any property or right to property because the trust was totally discretionary.  Had there been mandatory payments required of the trustee to the beneficiary then the IRS could have put a levy on the trust.

AR. The Marbone case says that only a person who has a pecuniary interest in the result can challenge probate of a will and the discretionary beneficiary of a testamentary trust does not have standing in an undue influence case

AS. Make a distinction between self-settled or third persons.  Problem on page 650.  The developmentally disabled child was held to be the settlor when the aunt forced the Mother to set up a trust for the child. 

AT. The injured child received a $200K tort settlement so the child will be subject to the self-settled rule, so the trust needs to be set up such that it supplements the state Medicaid payments and that the state be reimbursed upon her death.

AU. Discretionary Supplemental needs trust- the trustee has the discretion to supplement the state payments, this means that the child or elderly person has no RIGHTS in the trust and the beneficiary cannot compel a distribution.  This will keep the Medicaid payments viable.  If it is third party supplemental needs trust so that the payments can be made to third party vendors that provide services to the disable or elderly person, then you do not have to include the provision that the state is to be reimbursed upon the death of the disabled or elderly beneficiary.

AV. Another important question is who should be the trustee?  You do not want a trustee that is also a remainderman.

AW. Modification and Termination of Trusts.  The general rule is that if a settlor and all beneficiaries consent a trust may be modified or terminated.  This is a great rule for an inter vivos trust, but what do you do with a testamentary  trust.

AX. In re Trust of Stuhchell.  The life income should have been given a special power of appointment to transfer or continue the trust rather than distributing.

AY. General rule – if the settlor and the beneficiaries all agree a trust can be terminated or modified even if there is a spendthrift clause. If the trust is spendthrift trust does the trust have an material unfulfilled purpose.

AZ. In re Estate of Brown – the consent cannot be achieved  because this is a testamentary trust.  This is not a boilerplate trust.  It was first to educate the children and once this educational phase was completed it was.  It was not a support trust because they were entitled to all the income from the trust (support trust is only of necessities) and there was no spendthrift clause.  Yet the court did not terminate the trust even though the trustee and the beneficiaries and trustee were amenable to termination because the unfulfilled material purpose was found to be income for life to the couple.  The parents could have transferred their interests to the children (could be alienated by transfer or assignment since there was no spendthrift clause)

BA. HYPO – M, now deceased, creates a trust with the income to her daughter, J, until she reaches age 35, and then to pay J the principal.  If J dies before attaining age 35, the trustee is to pay the principal to her estate.  J, age 30, seeks to terminate the trust.  The Claflin doctrine arose under this set of facts and you cannot terminate this trust.  The material purpose is for J to attain age 35.  Material purpose exists if you have a support trust, spendthrift trust, and a discretionary trust to block termination.  You can terminate a spendthrift trust if the settlor agrees to the termination.

BB. R, now deceased, creates a trust to pay the principal to W’s child.  W and child seek to terminate the trust.  This is the easier trust to terminate because it is a successive interest trust that just creates a present and future interest with no inference   

BC. If there is a remaining material purpose to be fulfilled then a trust can not be terminated per the Claflin doctrine (or the material purpose doctrine)

BD.  Read Sections A, B, and C through page 974.  Know what is principal and what is income.

BE. Section 112.052, Termination of a trust.  A trust can terminate in accordance with the express terms.  The trustee gets a reasonable amount of time to wind up the affairs and to make distribution of its assets to the appropriate beneficiaries.

BF. What happens if the trust fails because there is no provision for disposing of the principal once the trust purpose over.  The remedy is the resulting trust in favor of the grantor or the grantor’s successors in interest.  Example is if the trust to the daughter above had the trust not said that the principal goes to J after she attains the age of 35.

BG. Should a court in Texas refuse to modify a trust if it has a spendthrift clause?  Section 112.054(b) is d distinct relaxation of the Claflin document by allowing the courts to modify or terminate 

XI. Chapter 13, Trust Administration:  The Fiduciary Obligation

A. Duty of loyalty has two components – it is a duty to the beneficiary or beneficiary – administer the trust solely in the interest of the beneficiaries 

1. Self-dealing – a trustee may not deal with the trust assets in his personal capacity.  He cannot buy property from the trust or sell his property to the trust.  The price paid is irrelevant and no further inquiry is required, it is a breach of the duty just by doing the self –dealing absent a waiver.

2. Conflict of interest – trustee has duties to two or more antagonistic interests, such as trying to represent both a buyer (who wants a low price) and the seller (who wants a high price)

B. Hsrtman v. Hartle.  The executor essentially sold assets to himself when he had the property sold to his wife through the decedent’s son (a strawman transaction).  It was sold to the executor’s wife for $3,900 and she sold it shortly thereafter for $5,500.  The auction is not a means of working around the duty of self-dealing.  They cannot get the property back from the 3rd party bona fide purchaser for value who had no knowledge of the breach.  If the executor’s wife still had property, they could have gotten it back.  The sister wants her share of the profit on the land (1/5 of  $1,600).  Once the breach occurs the beneficiaries are in a no-lose situation position.  If there is a profit they can get their share of the profits or if there has been a  decline in value the beneficiaries can affirm the sale and get their share of the profits

C. The sale is not void but voidable.  Section 113.059, Power of Trustor to Alter Trustee’s Responsibilities.  The settlor can provide a waiver.

D. In re Rothko deals with the duty of loyalty, specifically conflict of interest.  There were 798 painting in the estate.  The executors disposed of the paintings rather hastily, within 3 weeks.  100 of the paintings were sold for $200K and $1.6M in installments to be paid over 12 years, interest free.  The remaining 698 paintings were put in a distribution plan (through consignment to the gallery that the  executors were associated with at a 50% commission rate, when prior to his death the rate had been 10%)  to allow for the sale over an extended period of time so as to not flood the market and have the price decline.  A fiduciary duty of the executor is to distribute property to the beneficiary.  Rothko’s estate to owed estate taxes and liquidity problems necessitating the sale of the paintings.  The executors say there the trial court erred in applying the no-further inquiry rule to the conflict of interest, that it was only to be used for self-dealing.  Once you have a conflict of interest, it must be proven to be UNFAIR.  Reis was an executive of the gallery and received commissions on them and he had his own paintings that he wanted the art gallery to move.  Stamos was the struggling artist who also wants the gallery to push his work.  Levine is the proverbial ostrich with his head in the sand and allowed the transaction (the executors were like Moe, Larry, and Curly).

E. Co-executors or co-trustees – there must be a unanimous decision to invest if there are 2 trustees.  What happens if you have 3 trustees?  Section 113.085, Exercise of Powers by Multiple Trustee, you only need a majority controlling a decision.  So draft it in the governing instrument.  What about any dissenting trustee?  Will they be liable if the decision is a bad one?  No, per Section 114.006, Power Exercised by Majority, he will not be liable as long as he puts it in writing to the other co-trustees.  Should one trustee be liable for t he actions of the other trustee (draft the writing requirement into the document also).  Trustee B invests poorly while Trustee B is on vacation.  Once we accept appointment is it a 24/7 job?  A trustee cannot directly or indirectly impermissibly delegate.  Where do you strike the balance?  Would it make a difference if while A was on vacation he was monitoring the situation but that B had lied to him.  There needs to be positive actions on the part of A, he should make inquiries after returning from vacation.  To what extent has A acted without knowledge and without the opportunity to obtain knowledge.

F. In Rothko, ostrich Levine could have put his concerns/disagreement in writing or could have sought a court order trying to obtain the court’s approval.  Part of the fiduciary duties he has is to seek instructions.

G. Joint Executors or Administrators per Section 240 does not require unanimity except for real estate transactions which requires bother executors to weigh in.

H. Duty o f Loyalty HYPO – bank is executor of the richest person in town’s estate.  It needs to sell some estate assets and decides to advertise in the paper for an estate sale.  Analyze under Trust Code section 113.053(a), Texas’s self-dealing statute.  Section 113.052, a trustee cannot lend trust funds except for a loan by a trustee to a beneficiary or a deposit by a corporate 

1. Could the bank buy at the sale?  No, per Section 113.053(a)(1)

2. Could you buy at the sale if you happen to be a bank employee?  No, per Section 113.053(a)(2).  Neither can you purchase if you are a relative per Section 113.053(a)(3), which is defined in Section 111.004 

3. Suppose you are executor instead of the bank.  Could  you, your spouse, or your parents purchase at the sale?  No.

I. Section 113.053, Purchase or Sale of Trust Property by Trustee, there is a general prohibition from buying or selling trust property   

J. Trustee also has a duty of care for the property – to maintain and preserve the property

1. Duty to earmark, not to co-mingle, duty of impartiality.  Section 113.001 and 113.151 and 114.004 (is it a better rule than national academy of sciences case?).  113.056  Duty to account.  Prudent man rule, principal and income.

2. Duty of earmark and the duty not to co-mingle.  The duty to ear-mark means to title or label the assets (putting stocks in the name of the trust), to label the trust assets so that they will not be co-mingled with the trustee’s personal assets.  Failure to earmark may also make the those assets subject to the trustee’s creditors to the detriment of the beneficiaries.  Also if the trustee has a pool of wealth made up of trust money and personal money, he will says the good performing stocks were his and the poor performing stocks were the trusts.  Earmark means to identify the assets as trust assets.

3. The trustee has the duty not to delegate the duties of the trust to others, this doesn’t mean that you cannot hire individuals to assist you in your duties.  The modern view is there may be a technical breach of not earmarking but the trustee is not liable unless there has been a loss (the minority view).   The majority view is still strict liability for failure to earmark.

K. Shriners Hospital for crippled Children v. Gardiner.  Mary Jane was a trustee and she opened a trust account at Dean Wittier and had her son, Charles, administer it (since she had no experience and he was a stock broker).  He embezzled in excess of $300K and Shriners who is the remainderman and sought to surcharge Mary Jane (imposing personal liability on the trustee).  As trustee she could have hired professional and based on their advice, she would have to make decisions and she abdicated that to her son.  She can’t delegate those things that she can do, and an objective test she can’t put all decision making and authority on an agent (it does not take into account her education and experience).  If you can’t delegate to a co-trustee you definitely can’t delegate to a successor trustee, which is what Mary Jane did (and she went on auto-pilot).  She breached her duty to not delegate.  The court did not hold her liable because it was not her fault that the money was embezzled from the trust.  So this court is following the modern/minority view, not the majority view.  Dean Witter may have liable for allowing Charles, an employee, to embezzle.

L. The Restatement 3rd abolished the non-delegation rule, but even under the Restatement rule the trustee must use adequate care in the selection of the agent and adequate supervision and monitoring of the agent.

M.  The duty of impartiality – a duty to dealt with both the income beneficiary and the remainderman impartially.  The trust property must produce a reasonable income while being preserved for the remainderman.  You cannot favor the income beneficiary to the detriment of the remainderman or vice versa.

N. Dennis v. Rhode Island Hospital Trust Co.  The trustee was surcharged.   The income beneficiaries were happy with the trustee’s actions relative to thte three building and remainderman were dissatisfied.  Their primary objective was to maximize the income/rent from the 3 buildings.  Also you did not have a diversified portfolio (all three building were in the same area).  He should have researched the market value of the properties and petitioned the court to have them sold.  Could you also have a breach of impartiality that disfavors the income beneficiary and favors the remainderman.  The income beneficiary will not like having an interest in something that is not producing income, an investment strategy that produces no income.  What if the property becomes under-productive, it has appreciated such that the current income is not the most that it could be.  Section 113.110 if the asset produces less than 1% of its value for one year it will considered under-productive property in Texas if the trustee is under a duty to sell an under-productive asset and give the income beneficiary a portion of the sales proceeds.

O. Equation on page 937. Principal = net proceeds divided by 1 + (period of years – always subtract one from the years given in the HYPO because it had to make less than 1% for one year) times (the interest rate of 4% in Texas).  You only use this equation if the trustee is required to sell the unproductive or under-productive assets.  You must also subtract out any income paid during that first year.

P. Net proceeds minus principal (derived in the formula above) is income for the income beneficiary who has not been receiving an adequate income stream.

Q. Section 113-056 is the prudent person investor provision in Texas

R. Duty to inform

1. Fletcher v. Fletcher on page 938.  The trustee only provided his brother the information pertaining to his own individual trust and not information on the other siblings’ trusts.  The court found that the trustee breached his duty to inform.  The court did not rule on whether there would not be a breach if the grantor of the trust had included a secrecy clause.  Would the court say that the duty to disclose overrides secrecy clause?  Unanswered.  The grantor could have also set up 3 separate trusts under three different trustees that were not the products of the original umbrella trust.  The trustee’s case would have been stronger if there had been 3 separate trust rather than the umbrella trust.

2. National Academy of Sciences v. Cambridge Trust Co.  The income beneficiary continued to receive trust payment after she re-married (she kept the marriage a secret).  The trustee was providing accountings to the remaindermen and they did not contest them.  But they were not bound because everything in the accounting looks correct.  Why should the trust company liable when the beneficiary was the fraudulent one, because the trust company was found to be in breach of its duty of inquiry.  They paid out improper payments over 20 years.  Would this case had come out differently is there had been some type of inquiry on part of the trust company.  If verbal inquiry is not enough, then there is a substantial investigative burden.  The Texas solution is Section 114.004, the trustee is not liable for a mistake of fact and there has to be actual notice, this lets t he trustee off the hook (bank/corporate trustee lobby is strong in Texas – no inquiry is required).  Constructive notice is not even enquired (i.e., checking the court records).

3. I am leasing my apartment and pay the lease payments to a trustee of a trust.  Do I as a tenant have a duty to make certain that the trustee, landlord, pays it to the trust?  No, per Section 114.081.

4. Problem 2 on page 949.  The non-judicial accounting will not be binding on  her issue. 

5. Section 113.151 – must respond to a demand for an accounting and does not have to do an accounting any more often then every 12 months.

S. Problems on Page 954

1. Trustee sold the property in error, can trust get it back form buyer.  The buyer can keep the property even if he had notice of the trust (testamentary) as long as he thought it was necessary that the sale occur.

2. BFP for value without notice will also allow B to keep the property (covers the inter vivos trust problem)

3. Will seller be liable if he knows purpose of trust and he ignores it and sells it anyway?

4. Make sure you pay payments to both co-trustees; otherwise you will have to pay the payment again.

T. Investment Powers of the Trustee

1. We have moved from the legal list approach (could only invest on those items on the list, usually mortgages and bonds, but not stocks) 

2. Prudent person approach per the Harvard College v. Amory case

3. Now we have the prudent investor approach

a) Be aware that some rules deal with the trustee’s prudence in dealing with the property of another (which is a stricter standard) v. your prudence in dealing with your own property.  

4. There has been a shift from the legal list approach to the prudent investor, so that a trustee can invest in stocks.  Stocks were not on the legal lists.  Stocks are also a better hedge against inflation. Fixed amounts of return such as that on bonds sometimes do not keep up with inflation.

5. Look at each investment determination separately rather than the return on the entire portfolio.  The fact that the entire return on the entire portfolio is acceptable may not relieve the trustee of liability

6. The duty to diversify – a distribution of risk of loss among a variety of types of assets and the assets within each type.  The Fiduciary should not allow too great a percentage of the portfolio to be in any one type or asset or individual asset.  The duty to diversify is difficult with a small trust.  The solution is to invest in mutual funds, but beware of any upfront fees the mutual fund may charge.  CD’s and government bonds with staggered maturities.

7. Section 113-003, Retention of Assets, which deals with the settlor’s decision  to invest in a certain asset(what was the initial trust corpus) and Section 113.004, Additions to Trust Assets ( a trustee may receive form any source additions  to the assets of the trust).

8. Section 113.056, Standard for Trust Management and Investment, It is a conservative investment that will under perform the market as a whole.  This is the prudent person rule, it forbids speculation and errs on the side on safety and protection of capital.  Preservation  of the corpus is that if is was $100K when created, then it would have $100k when the trust terminated.

9. Modern portfolio theory (Restatement Third says the investment strategy that reflects the total market) via a total portfolio analysis and the risks can be handled through diversification, the modern investment approach.  Instead of evaluating on an asset by asset basis, critics argued you 

10. Uncompensated risk – the risk that one particular business will perform poorly.  Modern portfolio theory says seeks to minimize this type of risk through diversification.  If the trust beneficiary is a senior citizen we may want to emphasize income generation.  If the trust is for a minor, you may want to grow the trust corpus.

11. Compensated risk – the risk that the market will drop for everybody.  Getting a higher rate of return for investment in a start-up business.

12. Inquiries to make relative to stocks

a) Is it is new business v. an existing business?

b) What is the business’ earning history and prospect

c) What type of management expertise does the business have (think of Enron)?

d) Is the stock publicly held or privately held?  The closely held corporation is more problematic (no dividends or liquidity).  The income beneficiary will not be happy with an investment in a closely held corporation.  Draft a clause that allow a trustee to make an investment without regard to income so that the trustee can invest in closely held corporations

e) If a real estate investment?

(1) Is it an existing structure?  Is it all rented out, are there long term leases

(2) Is it just raw land for future development.  May not produce income and may not appreciate.  You may need to investigate the skills and experience of the developer.  Will also need to look in permits and licenses that are required if developing land.

U. Exculpatory clauses.  You can waive the self-dealing restriction against an individual trustee such that he will not be liable for negligence (however, he we still be liable for reckless indifference).  The self-dealing restriction cannot be waived for a corporate trustee.  Get Section 113.059 a and b

V. Income to A, remainder to B.  There is rental income and a $10K gain from the sale of stock (AB of $5,000 and AR of $15,000).  What gets distributed to A?  See Section 113.102, Principal and Income. The rental income goes to A per Section 113.102(a)(1) but the gain on the sale of stock is a principal per Section 113.102(b).  Cash dividends and stock dividends (in another corporation other than the distributing corporation) are income, because GM may own IBM).  Shares in the distributing company are allocable to principal as are stock splits. 

W. Royalty payments are 27.5% principal and 72.5% is income per Section 113.107, Natural Resources.

X. Section 113.105(a) governs bonds, the proceeds of sale, redemption, or other disposition are principal.  Amortization  of bond premiums or accumulation for  discount may be made in the trustee’s descretion. 

Y. Estate of Collins – trustees broke every applicable rule. 2/3 of the trust was invested in second mortgage. Did not have the land appraised, only inquired as to the value of land in the area.  The trustees required personal guarantees of the debtors but did not check them out and also got stock in the debtor’s closely held corporation but it was as worthless as the personal guarantee.

XII. Estate tax planning in general

A. Four broad segments

a) Section 2033 deals with property owned at death that goes into the GROSS ESTATE.  There is no wealth transfer tax or estate tax if you die with an estate less than $675K.  In 2002 and 2003 this increases to $1M.  $1.5 in 2004 and 2005.  $2.0M is years 2006-2008 and in 2009 it is $3.0M ($3.5M?) and then goes away in 2010.

b) The rights to receive someone else’s property per Section 2041, power of appointment to direct or appoint that property to yourself, your estate, or your creditors.  If you have that power of appointment it will be included in your gross estate even though you never exercised the power of appointment.

(1) Grantor gives income t o A, remainder  to B for life.  If A is given a power or appointment then it will be  included in the A’s gross estate upon death

c) Property previously given away may be included in the gross estate (Section 2036 and 2038).

d) A gives income to A for life, remainder to B is also included in the gross estate per Section 2036 (transfers with a retained life estate).

e)    Section 2038 says that revocable trusts are included in the gross estate.  In Texas a trust is considered revocable if it is silent on revocability (minority position)

f) Section 2039 includes joint and survivor annuities in the gross estate  (includes 401K, retirement plan, and IRAs)

g) Section  2040 deals with Joint Tenants – Joint Tenancy with rights of survivorship (JTWROS0 and tenancy by the entirety is included in the gross estate (even though it is non-probate property).  The rule is 50% is included in the gross estate if is a JTWROS or TBE.   There is a pro rata exclusion for the amount provided by the child.

h) Section 2042 includes life insurance proceeds even if the beneficiary is not your estate, will be included in  your gross estate.  The beneficiary will get the proceeds tax free per Section 102 of the IRC.  The key thing is never to have incidence of ownership of the life insurance policy.

i) Section 2035 includes in the gross estate transfers of certain interests within 3 years of death 

j) Section 2044 property for  which a marital deduction was previously allowed

(1) Section 2056(b)(7) – QTIP qualified trust income property (?) it has taken on the paramount marital trust.  If the spouse is the sole beneficiary of the income of the trust and the executor makes the election  to have it be a part of the marital deduction.  It will be included  in the surviving spouse’s gross estate upon her death then the remainder may go to the decedent husband’s spouse. 

k) These provisions mean we are usually much wealthier dead than alive.

2. Deductions from the gross estate:

a) Section 2053, Deduction for administration, expenses, debts, funeral expenses, taxes

b) Section 2054, Deduction for casualty losses

c) Section 2055, Charitable deduction 

d) Section 2056,there is an unlimited marital deduction  (unlimited as to amount)

3. When the gross estate will exceed the taxable amount we should draft the will with tax planning in mind and divide the will up into the $675K exclusion amount and the remaining assets would go into the marital section of the will.  The $675K will be reduced by any inter vivos gifts in excess of $10K.

B. Final Exam – predominantly multiple choice and short answer/fill in the blank type of question.  Once he turns in the exam, he will post the instructions on the door after 11/28.  No penalty for guessing.

PAGE  
1

