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Chapter 1:  Standards of Appellate Review

I. Intro

A. Preserving Error: the errors which occurred during the trial are preserved in the record for appellate review

B. Fundamental Error: a mistake requiring reversal even though no one complained of it at the time it was made

C. Before an appellate court will reverse a trial court’s actions it will want to see

1. That counsel clearly pointed out what the court was doing wrong

2. That counsel gave the grounds (the rule being violated) for the complaint

3. That counsel told the court how to avoid or correct the error, and

4. That the court clearly rejected the protest

D. There are 3 times when a trial judge’s rulings will be reviewed:

1. After final judgment

2. Writ of mandamus

3. Interlocutory appeal (Usually by statute)

E. Three things that must be shown in order to be granted relief

1. (1) The trial court erred and 
2. (2) Must preserve the error timely and 
a. Preservation of error

· You must timely object!!

· If you don’t preserve it, you waive it

b. Non-waivable points of error: “fundamental errors”

· Usually jurisdictional problem or public policy

3. (3a) That the error is reversible or (3b) court presumes it’s reversible (extremely rare)

II. Abuse of Discretion

A. Abuse of discretion: If the trial court could have reached only one decision, and the trial court did not reach that decision, then there is an abuse of discretion

B. Test: whether the court acted without reference to any guiding rules and principles.  A.k.a.: whether the act was arbitrary or unreasonable

C. Just because a trial judge decides a matter within his discretionary authority different that an appellate judge would have does not mean an abuse of discretion

D. Mandamus Elements

1. Clear abuse of discretion

2. No adequate remedy at law

E. If there is no harm, there is no abuse of discretion

1. 2 ways of showing an error is harmful…

a. Harmful Error: an error that affects a party’s substantive rights or the case’s outcome, and thus is grounds for reversal if the party objected.

b. Showing that error meets the definition

· “But for this error, the result would have been different”

F. Ministerial duties vs. discretionary rulings

1. Ministerial: part of their job description; they have to do it

a. If court refuses to do one of these: it is an abuse of discretion if you can show that they didn’t do their ministerial duty

2. Discretionary: anything that isn’t ministerial

a. Most acts

G. Showing “no adequate remedy on appeal”

1. This is after final judgment

2. This is not required to be proven if you prove the judge refused to do ministerial duty

3. This is subjective, so it’s hard to predict whether or not a court will grant your writ

III. Zones of Evidence

A. Zone 1 “No evidence” “Legally insufficient evidence to support a finding in favor of the proponent”: 

1. No evidence supporting a fact issue, so the issue does not go to jury

2. “No more than a scintilla” = evidence is so weak as to do no more than create a mere surmise or suspicion of the fact’s existence

3. Direct evidence > Scintilla of Evidence

4. Scintilla rule applies only to cases in which the proponent attempts to establish a critical fact through an inference from other proof and the reviewing court finds the inference unreasonable

5. Includes no duty cases and no cause of action cases

6. Opponent’s favorite zone

7. Since reasonable minds could not differ, there is no question of fact, so there is nothing for the fact finder to find

B. Zone 2 “Insufficient evidence” “Factually insufficient evidence to support an affirmative finding”: 

1. Some evidence, it will be sent to jury, but there is not enough evidence to support a jury finding in favor of proponent

2. Jury must return negative answer, because it’s factually insufficient

a. If jury gives affirmative answer, it must be reversed and remanded

3. Court must deny no evidence motion (your SJ, DV, etc)

4. Some evidence is more than a scintilla, but less than conclusive

5. Does not rise to the level of preponderance of the evidence

6. Opponent uses this zone

C. Zone 3: Jury verdict will be upheld

1. Enough evidence to support a jury verdict, but not so much that a court would be justified in interfering with a contrary finding

2. Preponderance of the evidence begins here

3. Must go to jury

a. Jury cannot be reversed here

D. Zone 4 “A finding contrary to the evidence is against the great weight and preponderance of the evidence”: 

1. Strong evidence, it will be sent to jury, and a reviewing court will set aside a jury finding against the proponent and order a new trial

a. Jury must return affirmative answer or else reversed/remanded

2. Used by proponent

E. Zone 5 “Conclusive evidence”: 

1. Proponent’s favorite zone

2. Since reasonable minds could not differ, there is no question of fact, so there is nothing for the fact finder to find

3. Proponent has introduced evidence strong enough to prove a fact conclusively as a matter of law.  Reviewing court will set aside a contrary finding and render judgment for proponent

4. Test: could reasonable minds differ about the fact determination to be made to the jury?

5. Unopposed testimony of interested witness test:  The testimony is conclusive if these are met:

a. It pertains to matters reasonably capable of exact statement

b. It is clear, direct, and positive

c. It is internally devoid of inconsistencies

d. It is uncontradicted either by the testimony of other witnesses or by circumstances, and

e. It is of a kinds that could be readily controverted if untrue

F. Remedies

1. Jury makes a finding.  If proponent successfully attacks it because the evidence falls into Zone 1 or Zone 5, 

a. The remedy in the trial court is judgment n.o.v.

b. The appellate court remedy is to reverse the trial court and render a judgment in harmony with the evidence

2. If the trial court rendered a judgment n.o.v. and they’re wrong, the remedy is for the appellate court to reverse and render judgment on the verdict

3. If the trial judge is wrong in thinking that the evidence belongs in Zone 1 or 5 and renders a summary judgment, a directed verdict, or keeps a fact issue from the jury, the remedy is for the appellate court to remand for new trial

4. When a jury finding is wrong, the usual remedy is rendition of judgment

a. … For proponent if evidence is in Zone 5

b. … For opponent if evidence is in Zone 1
5. When an appellate court finds that the trial court has improperly denied a motion for new trial, the appellate court should reverse the trial court’s judgment and remand the case for new trial

6. Granting a new trial is not appealable, but is reviewable by mandamus

G. What is no evidence?

1. Incompetent opinion testimony is not evidence.  A finding supported only by such evidence cannot survive a no evidence challenge. 

2. Where there is no medical testimony linking the alleged negligence to the injury, a claimant must provide probative evidence, through expert testimony, connecting the injury to the alleged negligence.

a. This suggests that what type of evidence would be sufficient?  Medical testimony.

b. But if the medical testimony doesn’t connect the dots, then what?  Expert testimony providing probative evidence.

3. Denial of a m/SJ does not ordinarily preserve points for appeal.  Such points can only be preserved by m/directed verdict, objection to a jury question during the charge, motion to disregard a jury finding, m/new trial or m/judgment n.o.v.

a. Rationale: the denial of a SJ is not appealable.  It is appealable in one situation: where both parties move for SJ, the losing party can appeal the granting of the SJ and at the same time the denial of yours.  The denial rides piggyback.  The “ordinarily” deals with that one exception.

4. Most civil cases are tried on the preponderance of the evidence.  In very limited situations there is a higher burden: clear and convincing.  

5. Legal Sufficiency vs. Factual Sufficiency:  what is the difference????

a. Legal Sufficiency (Zones 1 and 5): court looks at all the evidence in the light most favorable to the finding to determine whether a reasonable trier of fact could have formed a firm belief or conviction that its findings were true.  (This means more than a preponderance)  If they cannot form that firm belief, then there is no evidence.

b. Factual Sufficiency (Zones 2, 3 and 4): a court must give due consideration to evidence that the fact-finder could reasonably have found to be clear and convincing.  If the fact-finder cannot find the evidence that way, then there is no evidence.

6. There are 3 standards of review

a. Abuse of discretion (most common)

b. De novo

c. Sufficiency of the evidence (rare)

H. When is Circumstantial Evidence “Some Evidence”?

1. Direct vs. Circumstantial Evidence

a. Direct Evidence: evidence that is based on personal knowledge or observation and that, if true, proves a fact without inference or presumption

b. Circumstantial Evidence: evidence based on an inference and not on personal knowledge or observation

c. If the only evidence you have about something is circumstantial, there is no evidence.  When you have circumstantial evidence that is so slight, that the fact finder will have to guess, there is no evidence.  

d. If there is direct evidence, you ALWAYS have some evidence.  Whether or not that’s enough evidence to get it out of Zone 2 is another question.

2. Equal Inference Rule: a jury may not reasonably infer an ultimate fact from meager circumstantial evidence that could give rise to any number of inference, none more probable than the other.

a. Do not paraphrase this rule

b. Deals with circumstantial evidence.

c. If a judge determines that there is some circumstantial evidence that means there’s more than what?  “Meager” or “slight”

3. To recover damages in a slip and fall case, a Π must prove:

a. Actual or constructive knowledge of some condition on the premises by the owner/operator (the notice element);

· Proving the Notice Element:  The Π must establish one of the following… 

· That the ∆ placed the substance on the floor

· That the ∆ actually knew that the substance was on the floor, OR
· That it is more likely than not that the condition existed long enough to give the premises owner a reasonable opportunity to discover it.
b. That the condition posed an unreasonable risk of harm

c. That the owner/operator did not exercise reasonable care to reduce or eliminate the risk and

d. That the owner/operator’s failure to use such care proximately caused the Π’s injuries

4. When circumstantial evidence is relied upon to prove constructive notice, the evidence must establish what?  That it is more likely than not that the dangerous condition existed long enough to give the proprietor a reasonable opportunity to discover the condition.

5. To determine if there is legally sufficient evidence, the court reviews only the evidence and the inferences tending to support the jury’s finding and disregard all evidence and inferences to the contrary.  If there is nothing more than a scintilla of evidence to support the finding, the legal sufficiency challenge fails
6. 2 types of no evidence cases

a. Law is clear, but the facts are not

b. Facts are clear, the law is not

I. Factual Sufficiency Review

1. HYPO: Man gets drunk, runs his truck into a tree, and sues Ford.  When the jury said “no” to whether he was speeding and drunk, did they tell the judge and lawyers that ( was not driving at excessive speed and that he was not intoxicated?  No.  They said that the evidence that he was speeding was not against the great weight and preponderance of the evidence that he was not speeding.  

2. The remedy for a successful factual sufficiency challenge is remand for new trial, not rendition of judgment.

3. The standard of review for determining the excessiveness of damages is factual insufficiency of the evidence supporting such damages.  Only the AC have jurisdiction to conduct factual sufficiency review.  The Tex-SCt has jurisdiction only over legal issues, not facts.

a. AC is the final word on zones 2, 3, and 4.

b. Tex-SCt is final word on zones 1 and 5, and law questions from 2, 3, and 4.

4. Juries make findings and non-findings.  

a. Example: Is the barn red?

b. Findings are a determination by a judge or jury of a fact supported by the evidence in the record

· The barn is red.

c. They’re non-findings when the evidence did not rise to the level of the preponderance of the evidence.

· The barn may be red… we’re not convinced by the evidence that the barn is red.

Chapter 3: The 11th Hour

I. Pretrial Conference

a. TCRP 166 Pretrial Conference:  The court may in its discretion direct the attorneys to appear before it for a conference to consider the things below.  The court shall make an order that recites the action taken at pretrial.  The court can make a pretrial calendar.

i. All pending dilatory pleas, motions and exceptions;

ii. The necessity or desirability of amendments to the pleadings;

iii. A discovery schedule;

iv. Requiring written statements of the parties’ contentions;

v. Contested issues of fact and simplification of the issues;

vi. The possibility of obtaining stipulations of fact;

vii. The identification of legal matters to be ruled on or decided by the court;

viii. The exchange of a list of direct fact witnesses;

ix. The exchange of a list of expert witnesses, the subject of the testimony, and opinions that will be proffered by each expert witness;

x. Agreed applicable propositions of law and contested issues of law;

xi. Proposed jury charge questions, instructions, and definitions for a jury case or proposed findings of fact and conclusions of law for a nonjury case;

xii. The marking and exchanging of all exhibits that any party may use at trial and stipulation to the authenticity and admissibility of exhibits to be used at trial;

xiii. Written trial objections to the opposite party’s exhibits, stating the basis for each objection;

xiv. The advisability of a preliminary reference of issues to a master or auditor for findings to be used as evidence when the trial is to be by jury;

xv. The settlement of the case, and to aid such consideration, the court may encourage settlement;

xvi. Such other matters as may aid in the disposition of the action.

b. Koslow’s v. Mackie, 1990:  Trial judge sent a letter to parties saying that he wanted the parties to meet, discuss the case, and submit a joint status report or else face dismissal, default, or sanctions.  Koslow’s complied; Mackie’s did not.  Case was dismissed.  Mackie’s appeal saying that the TC’s sanctions and default was unjust, unfair, and inappropriate.  AC said TC did not have the authority to order them to pretrial conference and that the default and sanctions were not authorized by local rules.  Tex-SCt says that TC did have the power.  Rule: Rule 166 includes the power to order the parties through their attorneys (or through themselves if appearing pro se) to confer to narrow the issues for the written pretrial conference report.

c. Test for whether an imposition of sanctions is just:

i. Standard 1: whether a direct relationship exists between the offensive conduct and the sanctions imposed

ii. Standard 2: whether the sanctions are excessive: Sanctions must be no more severe than necessary to satisfy their legitimate purposes, and a court must consider the availability of less stringent sanctions to promote compliance with its orders.

d. A default judgment or dismissal rendered for failure to appear at the hearing will be valid only if the order setting the hearing states that parties may be subject to sanctions for failure to appear, or if the motions set to be heard at the hearing include a motion for dismissal or default or motion for sanctions.  This is about notice.

i. ***Important note***  

II. The Jury Demand
a. TCRP 216 Request and Fee for Jury Trial:
i. a. Request. No jury trial shall be had in any civil suit, unless a written request for a jury trial is filed with the clerk a reasonable time before the date set for trial, but not less than thirty days in advance.

ii. b. Jury Fee. A fee of $10 if in the district court and ($5 if county court) must be deposited with the clerk within the time for making a written request for a jury trial. The clerk shall promptly enter a notation of the payment of such fee upon the court’s docket sheet.
b. TCRP 217 Oath of Inability: The deposit for a jury fee shall not be required when the party shall within the time for making such deposit, file with the clerk his affidavit to the effect that he is unable to make such deposit, and that he can not, by the pledge of property or otherwise, obtain the money necessary for that purpose; and the court shall then order the clerk to enter the suit on the jury docket.
c. TCRP 218 Jury Docket: The clerks shall each keep a Jury Docket which shall be entered in their order the cases in which jury fees have been paid.
d. TCRP 219 Jury Trial Day: The court shall designate the days for taking up the jury docket and the trial of jury cases. Such order may be revoked or changed in the court’s discretion.
e. TCRP 220 Withdrawing Cause from Jury Docket: When any party has paid the fee for a jury trial, he shall not be permitted to withdraw the cause from the jury docket over the objection of the parties adversely interested. If so permitted, the court in its discretion may by an order permit him to withdraw also his jury fee deposit. Failure of a party to appear for trial shall be deemed a waiver by him of the right to trial by jury.

i. Once any party satisfies the requirements to get a jury trial, you cannot withdraw your request over the objection of any party, no matter who requested the jury trial.  The judge can’t take it off the jury docket either.

f. Tex Gov’t Code § 51.604 Jury Fee:

i. The district clerk shall collect a $30 jury fee for each civil.  The clerk of a county court or statutory county court shall collect a $22 jury fee for each civil case.  The clerk shall note the payment of the fee on the court’s docket.

ii. The fee required by this section must be paid by the person applying for a jury trial no later than the 10th day before the jury trial is scheduled to begin.
iii. The fee required by this section includes the jury fee required by TCRP 216 and any other jury fee allowed by law or rule.

g. To get jury trial, you must (1) file written request and pay the fee or (2) file oath of inability.

h. Where a case is continued, the new trial date determines whether payment of jury fee is timely.  

i. Presumption:  A jury request in advance of the 30-day deadline is presumed to have been made a reasonable time before trial.  

ii. Rebuttal: The adverse party may rebut the presumption that 30+ days is reasonable by showing that the granting of a jury trial would operate to injure the adverse party, disrupt the court’s docket, or impede the ordinary handling of the court’s business
i. The clerk is required to enter a notation on the court’s docket sheet that the jury fee was paid.

j. Failure to timely pay the fee and make the demand waives the right to jury trial.

k. Failure to appear at trial also waives the right to a jury even though the fee has been paid and the demand made.

l. A party’s waiver of a jury in the first trial does not prevent it from timely demanding a jury if the case is remanded for a second trial.

m. Even where a party does not timely pay the jury fee, courts have held that a TC should accord the right to jury trial if it can be done without interfering with the court’s docket, delaying the trial, or injuring the opposing party.

III. Settings
a. TCRP 245 Assignment of Cases for Trial: The court may set contested cases with reasonable notice of at least 45 days to the parties, or by agreement of the parties. Uncontested cases may be tried or disposed of at any time whether set or not, and may be set at any time for any other time. A request for trial setting constitutes a representation that the requesting party reasonably and in good faith expects to be ready for trial by the date requested.
b. TCRP 246 Clerk to Give Notice of Settings: The clerk shall keep a record in his office of all cases set for trial, and it shall be his duty to inform any non-resident attorney of the date of setting of any case upon request by mail from such attorney, accompanied by a SASE. Failure of the clerk to furnish such information on proper request shall be sufficient ground for continuance or for a new trial when it appears to the court that such failure has prevented the attorney from preparing or presenting his claim or defense.
c. TCRP 247 Tried when Set: Every suit shall be tried when it is called, unless continued or postponed. No cause which has been set upon the trial docket shall be taken from the trial docket except by agreement of the parties or for good cause upon motion and notice to the opposing party.
d. TCRP 248 Jury Cases: When a jury has been demanded, questions of law, motions, exceptions to pleadings, and other unresolved pending matters shall, as far as practicable, be heard and determined by the court before the trial commences.

e. TCRP 249 Call of Nonjury Docket: The nonjury docket shall be taken up at such times as not unnecessarily to interfere with the dispatch of business on the jury docket. 
f. TCRP 3a Local Rules: Each set of courts may make and amend local rules governing practice before such courts, provided

i. They’re not inconsistent with these rules

ii. No time periods are changed

iii. SCt approves

iv. Not effective until 30+ days after publication

v. Made available upon request

vi. Do not apply to determining merit of case

g. Due process requires that a ∆ be given formal notice of the trial setting and an opportunity thereafter to prepare for trial.  Where there is no statute or rule to the contrary, parties over whom the court has properly obtained jurisdiction are expected to keep themselves informed of the time a case is set for trial and are not entitled to notice of the trial other than the setting of the case on the docket.

h. Once a ∆ has made an appearance in a cause, he is entitled to notice of the trial setting as a matter of due process under the 14th Amendment.

i. Notice of a default judgment is not required; just notice of the pending litigation

i. The failure of a TC to give notice in accordance with local rules is grounds for new trial.

IV. Subpoenas: a court order commanding a person or entity to appear in the courtroom or other designated place to testify or produce documents or things.
a. Regularly on bar exam
b. 2 types
i. Deals with trial
ii. Deals with depositions
c. TCRP 176.1. Form. Every subpoena must be issued in the name of “The State of Texas” and must state: 

i. Style and its cause number;

ii. Court in which the suit is pending;

iii. Date on which the subpoena is issued;

iv. The person to whom the subpoena is directed;

v. The time, place, and nature of the action required by the person 

vi. The party who issued it

vii. The text of Rule 176.8(a); and

viii. Be signed by the person issuing the subpoena.

d. TCRP 176.2. Required Actions. A subpoena must command the person to whom it is directed to do either or both of the following:

i. (a) Attend and give testimony at a deposition, hearing, or trial;

ii. (b) Produce and permit inspection and copying of designated documents or tangible things in the possession, custody, or control of that person.
e. TCRP 176.3 Limitations. 
i. (a) Range. A person may not be required by subpoena to appear or produce documents or other things in a county that is more than 150 miles from where the person resides or is served. 

ii. (b) Use for discovery. A subpoena may not be used for discovery to an extent, in a manner, or at a time other than as provided by the rules governing discovery.

f. Rule 176.3(b) prohibits the use of a subpoena to circumvent the discovery rules. Thus, for example, a deposition subpoena to a party is subject to the procedures of Rules 196, 199, and 200, and a deposition subpoena to a nonparty is subject to the procedures of Rule 205.

g. TCRP 176.4. Who May Issue. A subpoena may be issued by:

i. (a) The clerk;

ii. (b) An attorney authorized to practice in the State of Texas; or

iii. (c) An officer authorized to take depositions in this State.
h. TCRP 176.5. Service.
i. (a) Manner of service. A subpoena may be served at any place within the State of Texas by any sheriff or constable of the State of Texas, or any person who is not a party and is 18 years of age or older. A subpoena must be served by delivering a copy to the witness and tendering to that person any fees required by law. If the witness is a party and is represented by an attorney of record in the proceeding, the subpoena may be served on the witness’s attorney of record.

ii. (b) Proof of service. Proof of service must be made by filing either:

1. The witness’s signed written memorandum attached to the subpoena showing that the witness accepted the subpoena; or

2. A statement by the person who made the service stating the date, time, and manner of service, and the name of the person served.
i. TCRP 176.6. Response.
i. (a) Compliance required. A person served with a subpoena must comply with the command stated therein unless discharged by the court or by the party summoning such witness. A person commanded to appear must remain at the place of deposition, or trial until discharged by the court or by the party summoning the witness.

ii. (b) Organizations. If a subpoena commanding testimony is directed to an organization, and the matters on which examination is requested are described with reasonable particularity, the organization must designate one or more persons to testify on its behalf as to matters known or reasonably available to the organization.

iii. (c) Production of documents or tangible things. A person commanded to produce documents or tangible things need not appear in person at the time and place of production unless the person is also commanded to attend and give testimony, either in the same subpoena or a separate one. A person must produce documents as they are kept in the usual course of business or must organize and label them to correspond with the categories in the demand. A person may withhold material or information claimed to be privileged but must comply with Rule 193.3. A nonparty’s production of a document authenticates the document for use against the nonparty to the same extent as a party’s production of a document is authenticated for use against the party under Rule 193.7.

iv. (d) Objections. A person commanded to produce and permit inspection or copying of designated documents and things may serve on the party requesting issuance of the subpoena—before the time specified for compliance—written objections to producing any or all of the designated materials. A person need not comply with the part of a subpoena to which objection is made unless ordered to do so by the court. The party requesting the subpoena may move for such an order at any time after an objection is made.

v. (e) Protective orders. A person commanded to appear and any other person affected by the subpoena, may move for a protective order under Rule 192.6(b)—before the time specified for compliance—either in the court in which the action is pending or in a district court in the county where the subpoena was served. The person must serve the motion on all parties in accordance with Rule 21a. A person need not comply with the part of a subpoena from which protection is sought under this paragraph unless ordered to do so by the court. The party requesting the subpoena may seek such an order at any time after the motion for protection is filed.

vi. (f) Trial subpoenas. A person commanded to attend and give testimony, or to produce documents or things, at a hearing or trial, may object or move for protective order before the court at the time and place specified for compliance, rather than under paragraphs (d) and (e).

j. TCRP 176.7. Protection of Person from Undue Burden and Expense. A party causing a subpoena to issue must take reasonable steps to avoid imposing undue burden or expense on the person served. The court may impose reasonable conditions on compliance with a subpoena, including compensating the witness for undue hardship.
k. TCRP 176.8. Enforcement of Subpoena.
i. (a) Contempt. Failure by any person without adequate excuse to obey a subpoena served upon that person may be deemed in contempt of court and may be punished by fine or confinement, or both.

ii. (b) Proof of payment of fees required for fine or attachment. A fine may not be imposed, nor a person served with a subpoena attached, for failure to comply with a subpoena without proof by affidavit of the party requesting the subpoena or the party’s attorney of record that all fees due the witness by law were paid or tendered.

l. When a subpoena is used for discovery, the protections from undue burden and expense apply, just as with any discovery.

m. CPRC §22.001 Witness Fees: Except as provided in §22.002, a witness is entitled to $10 for each day the witness attends court.  This fee includes the entitlement for travel and the witness is not entitled to any reimbursement for mileage traveled.  The party who summons the witness shall pay that witness’ fee for one day at the time the subpoena is served on the witness.  

n. CPRC §22.002 Distance for Subpoenas: A witness who is represented to reside 150 miles or less from a county in which a suit is pending or who may be found within that distance at the time of trial on the suit may be subpoenaed in the suit.

o. A subpoena cannot reach beyond the state line, even if they’re within the maximum radius.  You can subpoena them, but you can’t enforce it.

V. Continuance
a. TCRP 251 Continuance: No application for a continuance shall be heard before the defendant files his defense, nor shall any continuance be granted except for sufficient cause supported by affidavit, or by consent of the parties, or by operation of law.
b. TCRP 252 Application for Continuance: If the ground of such application be the want of testimony, the party applying therefore shall make affidavit 
i. That such testimony is material, 
ii. Showing the materiality thereof, and 
iii. That he has used due diligence to procure such testimony, 
iv. Stating such diligence, and 
v. The cause of failure, if known;
vi. That such testimony cannot be procured from any other source; 
1. On a first application for a continuance, it shall not be necessary to show that the absent testimony cannot be procured from any other source
vii. And, if it be for the absence of a witness, he shall state the name and residence of the witness, and 
viii. What he expects to prove by him; and 
ix. Also state that the continuance is not sought for delay only, but that justice may be done
x. **This has been a bar question***
c. TCRP 253 Absence of Counsel as Ground for Continuance: Except as provided elsewhere in these rules, absence of counsel will not be good cause for a continuance or postponement of the cause when called for trial, except it be allowed in the discretion of the court, upon cause shown or upon matters within the knowledge or information of the judge to be stated on the record.
d. Continuances Generally

i. The object of the continuance rule is to prevent frivolous grounds of continuance to delay the trial
ii. Compliance with the rule does not assure a continuance
e. Absence of Counsel

i. General Rule: absence of counsel does not mandate a continuance

ii. Exception: Movants must show that failure to be represented at trial was not due to their own negligence (via affidavit).  If movants fail to do this, the TC is presumed to not have abused its discretion.  

iii. Generally when movants fail to comply with Rule 251’s requirement that the motion for continuance be supported by affidavit, we presume that the trial court did not abuse its discretion in denying the motion.

iv. A party’s failure to comply with the provisions of Rule 251 respecting supporting affidavits does not mean that the motion will be denied; only that, if the trial court does deny the motion, the appellate court will presume that the trial court was operating within its zone of discretion
f. TCRP 254 Attendance on Legislature: In all civil actions, and in all matters ancillary to such suits which require action by or the attendance of an attorney, including appeals but excluding temporary restraining orders, at any time within thirty days of a date when the legislature is to be in session, it shall be mandatory that the court continue the cause if it shall appear to the court, by affidavit, that any party applying for continuance, or any attorney for any party to the cause, is a member of either branch of the legislature, and will be or is in actual attendance on a session of the same.  The court shall continue the cause until thirty days after adjournment of the. The right to a continuance shall be mandatory, except only where the attorney was employed within ten days of the date the suit is set for trial, the right to continuance shall be discretionary.

i. Legislative Continuances

1. If you follow this rule (254), you’ll get an automatic continuance

2. A legislative continuance is mandatory except in those cases in which the party opposing the continuance alleges that a substantial existing right will be defeated or abridged by delay.  In cases of this type, the trial court has a duty to conduct a hearing on the allegations.  If the allegations are shown to be meritorious the court should deny the continuance.

VI. Amendments on the eve of the trial
a. TRCP 63 Amendments and Responsive Pleadings: Parties may amend their pleadings, respond to pleadings on file of other parties, file suggestions of death and make representative parties and file such other pleas as they may desire by filing such pleas with the clerk at such time as not to operate as a surprise to the opposite party; provided that any pleadings, responses or pleas offered for filing within seven days of the date of trial or thereafter, or after such time as may be ordered by the judge under Rule 166, shall be filed only after leave of the judge is obtained, which leave shall be granted by the judge unless there is a showing that such filing will operate as a surprise to the opposite party.
b. If it’s 6 days or less before trial, court must grant leave to amend pleadings.

c. If it’s 7 or more days before trial, then you don’t need court’s permission

d. At the last minute, the courts will allow changes to procedural stuff, but not changes to substantive stuff.

e. Under Rules 63 and 66, a trial court has no discretion to refuse an amendment unless (1) the opposing party presents evidence of surprise or prejudice; or (2) the amendment asserts a new cause of action or defense, and thus is prejudicial on it’s face.

f. Even when the court’s leave is required for amendments, the court’s action in considering the amended pleading cures the failure to obtain leave.
VII. Motions in Limine

a. Asked a lot on bar exam.

b. Purpose: to prevent the jury from hearing some evidence (when you think the evidence is inadmissible)

c. Can be filed at any time; usually pretrial

d. You’ve got to convince the trial court that at that point in time, the jury can’t hear it.

e. Common problem: client has criminal background, and you’re concerned that the other side is going to question your client about it

i. Felonies and misdemeanors involving moral turpitude are admissible to attack the credibility of a witness

1. Exceptions: if the conviction 10+ years old it’s not admissible, unless the probative value substantially outweighs the prejudicial effect

a. Bar question

b. Ex: say your client has murder conviction over 10 years old.  The effect of a m/limine tells the other side they can’t bring it up until they approach the bench and ask.  So your client is on the stand during cross.  Other side wants to ask about murder.  The other side approaches the bench out of the hearing of the jury.  You’re objection is same.  Judge will give second ruling.  The m/limine is a ruling at trial level, but it’s not considered a ruling for appeal.  

f. A ruling at trial denying evidence sets the stage for appeal

g. What if during the trial, the evidence is brought and you don’t object… can you assert it as error?  No—you’ve waived it by not objecting: the m/limine is not a ruling for appeal.

h. If during trial the other side asks a witness about evidence without asking the court, it’s reversible error.

i. A party need not file a motion in limine in order to preserve the right to appellate complaint about erroneous admission of evidence.  Proper objection made at the time of the offer of evidence is sufficient.  

j. If a motion in limine is overruled, a judgment will not be reversed unless 

i. The questions or evidence were in fact asked or offered

ii. Objected to and

iii. And were so prejudicial that the mere asking or tendering should require a reversal

k. A motion in limine is an appropriate subject for a pretrial conference

l. Since the trial court’s action on a motion in limine preserves no error, any complaints about admission or exclusion of the evidence must be preserved exactly as if there had never been a motion.  Complaints of the admission of one’s opponent’s evidence must be preserved by objection, and, if the testimony violates the order in limine, the complainant must object and move for (1) an instruction to the jury to disregard the evidence or (2) a mistrial.  Complaints about the exclusion of one’s own evidence must be preserved by a proper tender or offer of proof.

m. The sanction for violation of an order in limine is contempt and possibly mistrial.

VIII. Special Situations

a. TRCP 18c Recording and Broadcasting of Court Proceedings: A trial court may permit broadcasting televising, recording, or photographing of proceedings in the courtroom only in the following circumstances: 

i. (a) In accordance with guidelines promulgated by the SCt for civil cases, or 

ii. (b) It will not unduly distract participants or impair the dignity of the proceedings and the parties have consented, or
iii. (c) The broadcasting, televising, recording, or photographing of investiture, or ceremonial proceedings.

b. TCRP 263 Agreed Case: Parties may submit matters in controversy to the court upon an agreed statement of facts filed with the clerk, upon which judgment rendered thereon shall constitute the record of the cause.
c. TRCP 264 Videotape Trial: By agreement of the parties, the trial court may allow that all testimony and such other evidence as may be appropriate be presented at trial by videotape.
IX. Motions to Bifurcate

a. TRCP 174(b) Separate Trials: The court in furtherance of convenience or to avoid prejudice may order a separate trial of any claim, cross-claim, counter-claim, or third-party claim, or of any separate issue or of any number of claims, cross-claims, counterclaims, third-party claims, or issues.
b. TRCP 320 Motion and Action of Court Thereon: New trials may be granted and judgment set-aside for good cause, on motion or on the court’s own motion. New trials may be granted when the damages are manifestly too small or too large. When it appears to the court that a new trial should be granted on a point or points that affect only a part of the matters in controversy and that such part is clearly separable without unfairness to the parties, the court may grant a new trial as to that part only, provided that a separate trial on unliquidated damages alone shall not be ordered if liability issues are contested. 
c. TRAP 44.1(b) (and TRAP 61.2) Reversible Error in Civil Cases: Error Affecting Only Part of Case. If the error affects part of, but not all, the matter in controversy and that part is separable without unfairness to the parties, the judgment must be reversed and a new trial ordered only as to the part affected by the error. The court may not order a separate trial solely on unliquidated damages if liability is contested. 
d. Iley v. Hughes, 1958: Π was stealing pecans from ∆’s land.  ∆ shot and injured him.  Π returns verdict.  ∆ moves for mistrial, because he wants the trial bifurcated.  ∆ wants to mandamus the trial judge to bifurcate.  Jury was able to rule on 8 of 12 issues.

i. ∆ wants a mandamus to get a mistrial.  It was denied because there’s an adequate remedy on appeal.

ii. At the front end of a trial, the judge does not have the power to try liability and damages separately.  If the liability issues are contested, you have to try them in one trial.  What if the TC does do this, reverses the case on a motion for new trial, can the trial court try piecemeal? No.  Iley says PI cases are the only cases that can be tried piecemeal.  If a motion for new trial is filed, on a reversal, can the AC tell the TC to try something separate (like damages only)?  The rule on a remand of a trial says that when damages are unliquidated, you cannot try piecemeal. 

e. The issue of punitive damages should be bifurcated from remaining issues, because it eliminates the most serious risk of prejudice, while minimizing the confusion and inefficiency that can result from a bifurcated trial.
f. Bifurcation is not automatic.  The party seeking it must timely file the appropriate motion.
g. Only a ( can move for bifurcation; Π can’t request it.

h. If the TC erroneously refuses to bifurcate the punitive damages phase, the error may be harmless.

i. You can bifurcate actual damages and punitive damages.  This is an exception to the rule.

i. This has been on the bar

j. Net worth of ∆ is not admissible in first part of trial.  But it is to determine punitive damages.

X. The Trial Begins
a. TRCP 7 May Appear by Attorney: Any party to a suit may appear and prosecute or defend his rights therein, either in person or by an attorney of the court. 

b. TRCP 8 Attorney in Charge: On the occasion of a party’s first appearance through counsel, the attorney whose signature first appears on the initial pleadings for any party shall be the attorney in charge, unless another attorney is specifically designated therein. Thereafter, until such designation is changed by written notice to the court and all other parties in accordance with Rule 21a, said attorney in charge shall be responsible for the suit as to such party. All communications from the court or other counsel with respect to a suit shall be sent to the attorney in charge. 

c. TRCP 9 Number of Counsel Heard: Not more than two counsel on each side shall be heard on any question or on the trial, except in important cases, and upon special leave of the court. 

d. TRCP 10 Withdrawal of Counsel:  An attorney may withdraw from representing a party only upon written motion for good cause shown. If another attorney is not to be substituted as attorney for the party, the motion shall state: that a copy of the motion has been delivered to the party; that the party has been notified in writing of his right to object to the motion; whether the party consents to the motion, the party’s last known address and all pending settings and deadlines. If the motion is granted, the withdrawing attorney shall immediately notify the party in writing of any additional settings or deadlines of which the attorney has knowledge at the time of the withdrawal and has not already notified the party. The Court may impose further conditions upon granting leave to withdraw. 
e. TRCP 265 Order of Proceedings on Trial by Jury: The trial of cases before a jury shall proceed in the following order unless the court should, for good cause stated in the record, otherwise direct: 
i. Both parties announce ready

ii. Π, then ∆, conducts voir dire

iii. Π, then ∆, makes opening statement

iv. Π calls witnesses and then rests

v. ∆ usually makes a motion for directed verdict which is denied

vi. ∆ presents ∆’s case

vii. Π, then ∆, then Π, then ∆ offers rebuttal witnesses

viii. Either or both parties make motions for directed verdict

ix. Judge hears attorney complaints about the charge out of the presence of the jury, makes modifications, and then calls the jury into open court and reads the final charge to them

x. The parties argue their case

xi. Jury retires to jury room with written charge and exhibits; they select presiding juror; they deliberate until they reach a verdict

xii. Jury called into open court with all attorneys and judge present

xiii. Clerk reads verdict.

xiv. If no objections to court receiving the verdict, the jurors are discharged.

XI. Invoking The Rule

a. TRCP 267 Witnesses Placed under the Rule: 
i. At the request of either party, in a civil case, the witnesses on both sides shall be sworn and removed out of the courtroom to some place where they cannot hear the testimony as delivered by any other witness in the cause. This is termed placing witnesses under the rule. 
ii. This rule does not authorize exclusion of (1) a party who is a natural person or the spouse of such natural person, or (2) an officer or employee of a party that is not a natural person and who is designated as its representative by its attorney, or (3) a person whose presence is shown by a party to be essential to the presentation of the cause. 
iii. If any party were absent, the court in its discretion may exempt from the rule a representative of such party. 
iv. Witnesses, when placed under Rule 614 of the Texas Rules of Civil Evidence, shall be instructed by the court that they are not to converse with each other or with any other person about the case other than the attorneys in the case, except by permission of the court, and that they are not to read any report of or comment upon the testimony in the case while under the rule. Any witness or other person violating such instructions may be punished for contempt of court. 
v. This rule has been asked many times on bar.  Memorize it

b. TRE 614 Exclusion of Witnesses: At the request of a party the court shall order witnesses excluded so that they cannot hear the testimony of other witnesses, and it may make the order of its own motion. This rule does not authorize exclusion of: (1) a party who is a natural person or in civil cases the spouse of such natural person; (2) an officer or employee of a party in a civil case or a defendant in a criminal case that is not a natural person designated as its representative by its attorney; (3) a person whose presence is shown by a party to be essential to the presentation of the party’s cause; or (4) the victim in a criminal case, unless the victim is to testify and the court determines that the victim’s testimony would be materially affected if the victim hears other testimony at the trial.
c. Although an expert witness may typically be found exempt under the essential presence exception, experts are not automatically exempt.  

d. A witness who has not been placed under the rule can violate the spirit of the rule and can have his testimony excluded, but he cannot be in contempt, because he was never subject to a court order.  So excluding testimony is not punishing the witness, it’s punishing the party.  

e. When the rule is violated, the court can

i. Allow the testimony of the potential witness

ii. Exclude the testimony

iii. Hold the violator in contempt

iv. Or a combo thereof (ex: let some testimony in, exclude other testimony)

f. Experts are not automatically exempt from the rule

g. Parties are obligated to ensure that its witness either complied with the rule or were exempted from it

h. Be sure to tell your non-exempt witnesses to not come in the courtroom and not talk to anyone about the case, except their attorney.

i. The trial court has wide discretion in the matter of the exclusion of witnesses.  It can exclude or allow a witness’ testimony if the witness who has been placed under the rule then hears trial testimony
j. The rule is usually relaxed so as to exempt experts.  Why?  It’s usually more efficient to allow experts to hear each other, avoiding the filtering of often technical testimony through the attorneys
k. Who polices the rule? The attorneys should see to it that no witness (whether sworn or placed under the rule or not) is contaminated by hearing testimony
Chapter 4: Jury Selection

I. Assembling a jury Panel
a. TRCP 221 Challenge to the Array: When the jurors summoned have not been selected by jury commissioners or by drawing the names from a jury wheel, any party to a suit which is to be tried by a jury may, before the jury is drawn challenge the array upon the ground that the officer summoning the jury has acted corruptly, and has willfully summoned jurors known to be prejudiced against the party challenging or biased in favor of the adverse party. All such challenges must be in writing setting forth distinctly the grounds of such challenge and supported by the affidavit of the party or some other credible person. When such challenge is made, the court shall hear evidence and decide without delay whether or not the challenge shall be sustained.

b. TRCP 222 When Challenge is Sustained: If the challenge be sustained, the array of jurors summoned shall be discharged, and the court shall order other jurors summoned in their stead, and shall direct that the officer who summoned the persons so discharged, and on account of whose misconduct the challenge has been sustained, shall not summon any other jurors in the case

c. TRCP 223 Jury list in Certain Counties: In counties governed as to juries by the laws providing for interchangeable juries, the names of the jurors shall be placed upon the general panel in the order in which they are randomly selected, and jurors shall be assigned for service from the top thereof, in the order in which they shall be needed, and jurors returned to the general panel after service in any of such courts shall be enrolled at the bottom of the list in the order of their respective return; provided, however, after such assignment to a particular court, the trial judge of such court, upon the demand prior to voir dire examination by any party or attorney in the case reached for trial in such court, shall cause the names of all members of such assigned jury panel in such case to be placed in a receptacle, shuffled, and drawn, and such names shall be transcribed in the order drawn on the jury list from which the jury is to be selected to try such case. There shall be only one shuffle and drawing by the trial judge in each case.

d. TRCP 224 Preparing Jury List: In counties not governed as to juries by the laws providing for interchangeable juries, when the parties have announced ready for trial the clerk shall write the name of each regular juror entered of record for that week on separate slips of paper, as near the same size and appearance as may be, and shall place the slips in a box and mix them well. The clerk shall draw from the box, in the presence of the court, the names of twenty-four jurors, if in the district court, or so many as there may be, if there be a less number in the box; and the names of twelve jurors if in the county court, or so many as there may be, and write the names as drawn upon two slips of paper and deliver one slip to each party to the suit or his attorney.

e. TRCP 225 Summoning Talesman: When there are not as many as twenty-four names drawn from the box, if in the district court, or as many as twelve, if in the county court, the court shall direct the sheriff to summon such number of qualified persons as the court deems necessary to complete the panel. The names of those thus summoned shall be placed in the box and drawn and entered upon the slips as provided in the preceding rules.

f. TRCP 226 Oath to Jury Panel: Before the parties or their attorneys begin the examination of the jurors whose names have thus been listed, the jurors shall be sworn by the court or under its direction, as follows: “You, and each of you, do solemnly swear that you will true answers give to all questions propounded to you concerning your qualifications as a juror, so help you God.”
g. TRCP 226a Admonitory Instructions to Jury Panel and Jury: The court shall give such admonitory instructions to the jury panel and to the jury as may be prescribed by the SCt in an order or orders entered for that purpose.
h. Gov’t Code Chapter 62 

i. General Qualifications for Jury Service:  (Bar Question)
· 18 years old

· Citizen of state and county

· Qualified to vote

· Sound mind and good moral character

· Can read and write

· Has not served as a petit juror for 6 days during the preceding 3 months in county court or 6 months in district court

· Has not been convicted of a felony

· Is not under indictment or other legal accusation of misdemeanor or felony

ii. A court may suspend the qualification of jury service that requires a person to be able to read and write if it appears to the court that the requisite number of jurors able to read and write cannot be found in the county

iii. Failure to register to vote does not disqualify a person from jury service

iv. A person who is legally blind is not disqualified from a civil jury unless his blindness renders him unfit to serve as a juror in that particular case

v. A deaf or hard of hearing person is not disqualified unless his hearing loss renders him unfit to serve as a juror in that particular case

vi. Disqualification for a Particular Jury: (Bar Question) A person is disqualified if he:

· Is a witness in the case

· Is interested, directly or indirectly, in the subject matter of the case

· Is related by consanguinity or affinity within the 3rd degree to a party

· Has a bias or prejudice in favor of or against a party 

· Has served as a petit juror in a former trial of the same case or in another case involving the same question of fact

vii. Exemption from Jury Service

· Over 70 years old

· Has legal custody of a child younger than 10 and has to supervise them

· Is a student at a secondary school

· Is a student and in actual attendance of an institute of higher education

· Is an officer or employee of senate, house, or other state agency

· Is summoned for service in a county with a population of at least 200,000 and the person has been a juror in the last 24 months

· Is the primary caretaker of a person who is an invalid unable to care for himself

· Is summoned for service in a county with a population of at least 250,000 and the person has been a juror in the last 36 months

· Is a member of the military on active duty and is deployed away from home

viii. A person who is entitled to exemption because over 70 may establish a permanent exemption 

ix. The judge of a district court may permanently (or for a specified period) order a person with physical or mental impairment exempt from service in county and district courts 

x. A court can hear any reasonable sworn excuse of a prospective juror and release him from jury service 

xi. A juror can’t be excused for economic reasons unless each party agrees

xii. A jury can be fined $10 to $100 for failing to show up without a reasonable excuse or filing a false exemption

xiii. A juror can be excused for a religious day

xiv. District court juries: 12 people

xv. County court juries: 6 people

i. Objection to jury panel must be presented to the judge charged with organizing and impaneling the jurors for the week.

j. Attacking the jury pool ahead of time is hard and unlikely

k. It is error not to give a jury shuffle when requested.

II. Voir Dire Examination

a. Counsel may not contrast the financial positions of the parties (showing your client is poor and their OP is not)

b. Counsel cannot tell the effect of their answers; that is, cannot say who will win or lose or what judgment will result from certain answers to the jury questions.  They may already know it, but you can’t tell them.

c. Contracting with the jury is not allowed.  Example:  can’t do this “if we prove x, y, and z, will you hold the defendant liable and award us $3M?”

III. Statutory Disqualifications

a. Establishing disqualifications
i. TRCP 227 Challenge to Juror: A challenge to a particular juror is either a challenge for cause or a peremptory challenge. The court shall decide without delay any such challenge, and if sustained, the juror shall be discharged from the particular case. Either such challenge may be made orally on the formation of a jury to try the case.

ii. TRCP 228 “Challenge for Cause” Defined: A challenge for cause is an objection made to a juror, alleging some fact which by law disqualifies him to serve as a juror in the case or in any case, or which in the opinion of the court, renders him an unfit person to sit on the jury. Upon such challenge the examination is not confined to the answers of the juror, but other evidence may be heard for or against the challenge.
iii. TRCP 229 Challenge for Cause: When twenty-four or more jurors, if in the district court, or twelve or more, if in the county court, are drawn, and the lists of their names delivered to the parties, if either party desires to challenge any juror for cause, the challenge shall then be made. The name of a juror challenged and set aside for cause shall be erased from such lists.

iv. TRCP 230 Certain Questions not to be Asked: In examining a juror, he shall not be asked a question the answer to which may show that he has been convicted of an offense which disqualifies him, or that he stands charged by some legal accusation with theft or any felony.
v. TRCP 231 Number reduced by Challenges: If the challenges reduce the number of jurors to less than twenty-four, if in the district court, or to less than twelve, if in the county court, the court shall order other jurors to be drawn from the wheel or from the central jury panel or summoned, as the practice may be in the particular county, and their names written upon the list instead of those set aside for cause. Such jurors so summoned may likewise be challenged for cause.
vi. Despite what statute says, you cannot ask a juror point blank about pending litigation.  Rationale: when you ask the question, the other jurors get nervous.

vii. The complaining party must be diligent in using voir dire to find disqualifications.  There is no reversal without due diligence.

viii. Bias, in its usual meaning, is an inclination toward one side of an issue rather than to the other, but to disqualify, it must appear that the state of mind of the juror leads to the natural inference that he will not or did not act with impartiality.  

ix. Prejudice means prejudgment, and consequently embraces bias.  

x. It is only where there are grounds for disqualification other than those provided for in the statute that the discretionary powers of the trial judge may be exercised, for a disqualification under the rule does not involve a matter of discretion, but a matter of law.  

xi. In cases involving juror disqualification, the Complainant need not establish that probable injury resulted therefrom before a new trial may be granted.

xii. The statutory disqualification of bias or prejudice extends not only to the litigant personally, but to the subject matter of the litigation as well.

xiii. Exemptions and excuses do not disqualify the juror but provide an escape from jury duty should the holder so elect.

xiv. A court may excuse a juror based on any reasonable sworn excuse, except that a juror may not be excused for an economic reason unless each party of record is present and approves.

xv. Once a statutory disqualification is established, the court must excuse the juror.  The error is one of law, and the TC has no discretion.

xvi. Challenges for cause may prompt the trial court to excuse a juror who, though not disqualified by statute, is nevertheless (in the court’s opinion) unfit to serve on the jury for that case.  Here, the decision is reviewable on abuse of discretion.

xvii. If bias or prejudice is established, then the juror is disqualified by operation of law.  Whether a juror is biased or prejudiced may be a factual determination to be made by the court

xviii. The AC can overturn the TC’s finding that the juror is not biased or prejudiced only if the evidence conclusively establishes the disqualifications as a matter of law.

xix. Sometimes to get out of jury duty, people say they’re biased or prejudiced.  Upon further examination, it becomes clear that they’re not biased.  But if they really are, the judge will keep asking over and over, “but if you look at these facts and evidence, would you be fair?” until judge gets the answer he’s looking for: “I’ll be fair.”  The AC will see that the juror was worn down to say what the judge wanted to hear.

xx. Know the distinction:

· Operation of Law: the determination of rights and obligations through the automatic effects of the law

a. I.e.: the law says that when certain facts are established, the result is this [insert result].

b. Ex: If a person is under 18, they cannot serve on a jury.

· Question of Law: disputed legal contentions which are traditionally left for the judge to decide

· Matter of Law: reasonable minds cannot differ

a. Ex: Zones 1 and 5 evidence

b. Preserving Error

i. Hallett Steps  
· The complaining party must inform the trial court at that time of error.  Once informed, the court is able to determine if the party was in fact forced to take objectionable jurors.  

· The complaining party waives any error by not timely brining such error to the attention of the trial court prior to making his peremptory challenges.  

· Generally: tell the judge (1) you’re about to exhaust all your peremptory challenged, and (2) that after exercising her peremptory challenges, specific objectionable jurors would remain on the jury list (you have to name the jurors).  

· Make your challenges for cause first; then use your peremptory challenges.

ii. How do you exercise your peremptory challenges?  Peremptory challenges are made after both sides have interviewed the panel and after all challenges for cause have been resolved.

iii. It is reversible error to refuse to dismiss a disqualified juror if a good challenge for cause is made and if the Hallett steps are followed to preserve error

iv. Erroneous dismissal of a qualified juror for cause is seldom reversible.  Complainant must show harm, and case law interprets that to mean that the complainant must show that he was denied a trial by a fair and impartial jury, a virtually impossible burden in this circumstance.

v. Following the Hallett steps will be futile unless they are preserved in the record for appeal

IV. Peremptory Challenges
a. Peremptory Challenge: challenges that may be made without any specific reason or cause.
b. TRCP 232 Making Peremptory Challenges: If there remain on such lists not subject to challenge for cause, twenty-four names, if in the district court, or twelve names, if in the county court, the parties shall proceed to make their peremptory challenges. A peremptory challenge is made to a juror without assigning any reason therefore. 
c. TRCP 233 Number of Peremptory Challenges: Except as provided below, each party to a civil action is entitled to six peremptory challenges in a case tried in the district court, and to three in the county court. 
i. Alignment of the Parties. In multiple party cases, it shall be the duty of the trial judge to decide whether any of the litigants aligned on the same side of the docket are antagonistic with respect to any issued to be submitted to the jury, before the exercise of peremptory challenges. 
ii. Definition of Side. The term “side” as used in this rule is not synonymous with “party,” “litigant,” or “person.” Rather, “side” means one or more litigants who have common interests on the matters with which the jury is concerned. 
iii. Motion to Equalize. In multiple party cases, upon motion of any litigant made prior to the exercise of peremptory challenges, it shall be the duty of the trial judge to equalize the number of peremptory challenges so that no litigant or side is given unfair advantage as a result of the alignment of the litigants and the award of peremptory challenges to each litigant or side. In determining how the challenges should be allocated the court shall consider any matter brought to the attention of the trial judge concerning the ends of justice and the elimination of an unfair advantage.

d. TRCP 234 Lists Returned to the Clerk: When the parties have made or declined to make their peremptory challenges, they shall deliver their lists to the clerk. The clerk will then call out the jury. 
e. TRCP 235 If Jury is Incomplete: When by peremptory challenges the jury is left incomplete, the court shall direct other jurors to be drawn or summoned to complete the jury; and such other jurors shall be impaneled as in the first instance.
f. Reapportioning Peremptory Challenges

i. What is the first thing that someone must show to get more peremptory challenges?  Antagonism.

ii. Peremptory challenges allow parties to strike jurors for no cause, any cause, or just because; they don’t have to identify why they struck a juror

iii. Case law requires that counsel ask direct questions, see that each juror hears and understands them, identify for the record jurors who indicate a need to respond (by raising their hands), and follow up with specific questions.  The upshot is that reversal based on questions addressed to the entire panel will be extremely rare.

iv. Whether the parties get 6 strikes each depends on whether their interests are, at least in part, antagonistic in a matter that the jury is to be concerned with.  

v. Parties on the same side of the docket may be entitled to separate peremptory challenges even though no affirmative relief is sought by one against the other, for example, if the jury could find one but not both of them negligent.  

vi. No judgment shall be reversed and a new trial ordered for an error of law committed in the course of the trial unless the AC is of the opinion that the error was reasonably calculated to and probably did cause the rendition of an improper judgment.

vii. In order to be entitled to additional peremptory challenges, what must you do?  Show antagonism between co-∆’s on issues being presented to jury.

viii. In allocating peremptory challenges when multiple litigants are involved on one side of a lawsuit, a trial court must determine whether any of those litigants on the same side are antagonistic with respect to an issue of fact that the jury will decide.

ix. Goal of trial court: equalize it so that no side has an unfair advantage.  

x. Rule of Thumb: 2 to 1 is a fair ratio

xi. The idea behind voir dire is to what?  I.e.: what is the goal of litigants during voir dire.  To get rid of jurors that you don’t want.

xii. If antagonism is found, do we want ∆ to be able to confer with each other?  It makes it look like they’re not antagonistic.

xiii. If only 6 are given, the ∆ are certainly allowed to confer.  

xiv. If they can’t decide on how to split up the strikes, the court will decide.

xv. The existence of antagonism between litigants on the same side of a lawsuit is a question of law.  If no antagonism exists, each side must receive the same number of strikes.  

xvi. In determining whether antagonism exists, the TC must consider the pleadings, information disclosed by pretrial discovery, information and representations made during voir dire of the jury panel, and any other information brought to the attention of the TC before the exercise of the strikes by the parties.

xvii. What is a materially unfair trial?  A trial that is hotly contested and the evidence is sharply conflicting.

xviii. Any complaint concerning unfair allocation of strikes is waived if not timely made (ideally at the time the court reapportions strikes or refuses to do so).  The point cannot ordinarily be raised for the first time on motion for new trial.  If, however, the complaint is based on in-trial cooperation between “antagonists”, either a motion for new trial or perhaps a motion for mistrial might be the first opportunity to complain and should preserve the error.

V. Texas Application of Constitutional Limits on the Exercise of Peremptory Challenges

a. Batson Process has been asked on the Bar exam
i. Step 1: Make a Prime Facie Case.  The opponent of the peremptory challenge must establish a prima facie case of racial discrimination.  They must make an objection before the jury is impaneled.  Objection cannot first be made on motion for new trial.  The opponent needs to also make a record of the objection by asking the court to take judicial notice of the racial composition of the panel, who was excluded and their race.

ii. Step 2: The Response.  The burden shifts to the party who has exercised the strike to come forward with a neutral explanation.  The reason offered will be considered neutral unless a discriminatory intent is inherent in the explanation.  Examples of neutral explanations: a hunch, failure to make eye contact, appearance, etc.  

iii. Step 3: Show pretext.  The trial court must determine if the party challenging the strike has proven purposeful racial discrimination, and the trial court must determine if the party challenging the strike has proven purposeful racial discrimination, and the TC may believe or not believe the explanation offered by the party who exercised the peremptory challenge.  It is at this stage that implausible justifications for striking potential jurors may, and probably will, be found by the TC to be pretexts for purposeful discrimination.

b. Protected classes: (1) race, (2) ethnicity, (3) gender

c. May be protected classes: (4) native Americans, (5) Italian Americans, (6) Asian Americans, (7) Disabled persons, (8) religious affiliation

d. Not protected: (1) appearance, (2) age, (3) employment status, (4) medical treatment received

e. The Batson process is adversarial, and therefore the attorney that’s having his strikes challenged can be questioned about his strikes.  

i. That attorney need not be put under oath.

f. Factors the trial court may consider in determining whether the explanation for a peremptory challenge is a pretext so as to cover up a racially motivated strike:
i. Explanations not related to the facts of the case
ii. A lack of meaningful questioning of the challenged juror
iii. Disparate treatment, i.e. persons with the same or similar characteristics as the challenged juror not being struck
iv. Disparate examination of the panel, i.e. questioning a challenged juror to evoke a certain response without asking the same question of other panel members, and
v. An explanation based on a group bias where the trait is not shown to apply to the challenged juror specifically
· The existence of any one of these factors tends to show that the striking party’s reasons are not actually supported by the record or are an impermissible pretext
g. Peremptory challenges may not be used in a civil trial for the purpose of excluding jurors on the basis of race

i. This has been extended to prevent gender-based discrimination too

h. Any Batson complaint must be voiced before the jury is sworn or it is waived.  But courts don’t want the Batson process to be used as a way to delay trial a little bit longer.

i. Problems p. 216

Chapter 5: The Trial

I. The Right to Open and Close the Evidence
a. TRCP 266 Open and Close Evidence: Except as provided in Rule 269 the plaintiff shall have the right to open and conclude both in adducing his evidence and in the argument, unless the burden of proof on the whole case under the pleadings rests upon the defendant, or unless the defendant or all of the defendants, if there should be more than one, shall, after the issues of fact are settled and before the trial commences, admit that the plaintiff is entitled to recover as set forth in the petition, except so far as he may be defeated, in whole or in part, by the allegations of the answer constituting a good defense, which may be established on the trial; which admission shall be entered of record, whereupon the defendant, or the defendants, if more than one, shall have the right to open and conclude in adducing the evidence and in the argument of the cause. The admission shall not serve to admit any allegation which is inconsistent with such defense, which defense shall be one that defendant has the burden of establishing, as for example, and without excluding other defenses: accord and satisfaction, adverse possession, arbitration and award, contributory negligence, discharge in bankruptcy, duress, estoppel, failure of consideration, fraud, release, res judicata, statute of frauds, statute of limitations, waiver, and the like.
b. TRCP 266: (see above in outline) basically says that the ( has the right to open and close arguments.  Think of this rule as dealing with evidence.  (Think of Rule 269 as dealing with arguments) There are 2 exceptions:

i. A ( has the right to open and close if the burden of proof for the entire case under the pleadings is on the (
ii. A ( has the right to open and close if, before trial begins, ( admits that ( is entitled to recover, subject to proof of defensive allegations in the answer.

c. TRCP 269 Argument:

i. (a) After the evidence is concluded and the charge is read, the parties may argue the case to the jury. The party having the burden of proof on the whole case, or on all matters which are submitted by the charge, shall be entitled to open and conclude the argument; where there are several parties having separate claims or defenses, the court shall prescribe the order of argument between them. 

ii. (b) In all arguments, and especially in arguments on the trial of the case, the counsel opening shall present his whole case as he relies on it, both of law and facts, and shall be heard in the concluding argument only in reply to the counsel on the other side. 

iii. (c) Counsel for an intervener shall occupy the position in the argument assigned by the court according to the nature of the claim. 

iv. (d) Arguments on questions of law shall be addressed to the court, and counsel should state the substance of the authorities referred to without reading more from books than may be necessary to verify the statement…
v. (e) Arguments on the facts should be addressed to the jury, when one is impaneled in a case that is being tried, under the supervision of the court. Counsel shall be required to confine the argument strictly to the evidence and to the arguments of opposing counsel. Mere personal criticism by counsel upon each other shall be avoided, and when indulged in shall be promptly corrected as a contempt of court. 
vi. (f) Side-bar remarks, and remarks by counsel of one side, not addressed to the court, while the counsel on the other side is examining a witness or arguing any question to the court, or addressing the jury, will be rigidly repressed by the court. 
vii. (g) The court will not be required to wait for objections to be made when the rules as to arguments are violated; but should they not be noticed and corrected by the court, opposing counsel may ask leave of the court to rise and present his point of objection… 
viii. (h) It shall be the duty of every counsel to address the court from his place at the bar, and in addressing the court to rise to his feet; and while engaged in the trial of a case he shall remain at his place in the bar.
d. TRCP 269 basically says that the party who has the burden of proof on the whole case, or the party who has the burden on all matters in the charge, has the right to open and close the argument.

i. Exception: When there are several parties who have separate claims or defenses, the court shall determine the order of argument.

e. Test for who has the burden of proof:  Who would win that issue or case if no one put on evidence?  The losing party then has the burden of proof.
f. Rule 265(a) does not afford counsel the right to detail to the jury the evidence which he intends to offer, nor to read or describe in detail the documents he proposes to offer.  The practice of detailing the expected testimony in the opening statement places matters before the jury without the trial court having had an opportunity to determine the admissibility of such matters.

g. The opening statement is supposed to give the jury a snapshot of what the case is about.  No evidence can be brought in.  
h. Can charts be brought in?  Only if it’s about an undisputed thing.
i. Is it error to bring in information about witnesses?  Yes.  Here, both sides violated the rule.  The trial judge should have stopped it.  It’s not reversible error here because both sides did it.
II. Judge’s General Authority to Manage the Trial: 

a. The US-SCt has determined that judicial rulings alone almost never constitute a valid basis for a bias or partiality motion.  Judicial remarks during the course of a trial that are critical or disapproving of counsel, the parties, or their cases, ordinarily do not support a bias or partiality challenge.  A trial court has the inherent power to control the disposition of the case with economy of time and effort for itself, for counsel, and for litigants.  A trial court may properly intervene to maintain control in the courtroom, to expedite the trial and to prevent what it considers to be a waste of time.

III. Who can Question a witness

a. A trial judge can examine a witness during a bench trial.

b. A trial judge should not examine witnesses who are testifying before a jury.

c. To get a reversal on a judgment on the ground of judicial misconduct, a complaining party must show either trial court bias or that he suffered probable prejudice.

d. For the purpose of eliciting evidence that has not otherwise been brought out, the judge may put competent and material questions to a witness, and where anything material has been omitted, it is sometimes his duty to examine a witness.

e. There is nothing improper about the practice of allowing occasional questions from jurors to be asked of witnesses.  If a juror is unclear as to a point in the proof, it makes good common sense to allow a question to be asked about it.  If nothing else, the question should alert trial counsel that a particular factual issue may need more extensive development.

f. When jurors start asking questions, you may start wondering what you’re not presenting well.

IV. The Judge’s Comments before the Jury

a. An objection to improper conduct or comment on the part of the court in the trial of a case generally must be made at the time of the occurrence if the error is to be preserved for appellate review unless the conduct or comment is of a character that cannot be rendered harmless by improper instruction.

b. To reverse a judgment on the ground of judicial misconduct, we must find judicial impropriety coupled with probable prejudice to the complaining party.

i. Examine record as a whole

c. A judge’s comments might become so prejudicial and biased that a party is denied a fair trial

d. The judge’s comments—like those of opposing counsel—must be objected to at the time they are made or the error is waived unless the comment could not have been cured by an instruction from the judge.  Though the judicial comment cases do not expressly require counsel to follow the objection with a request for an instruction to the jury to disregard the comment, or a request for a statement to the jury by the court that the comment is withdrawn, that is the curative action contemplated by the cases and is the recommended practice.

e. Rule of Thumb: if the judge goes further than a simple ruling on a motion or objection and volunteers something that is prejudicial, the correct objection is probably “comment on the weight of the evidence” and should be followed by a motion requesting that the judge withdraw the comment and instruct the jury not to consider it.

V. Jury Views

a. Not allowed in state civil courts

i. We’re in the minority here.

b. Jurors may not independently visit a location or premises involved in the litigation, though incidental visits have been held to be harmless

c. Immediately after the jurors have been selected, the judge instructs them not to conduct their own investigations or visit premises involved in the litigation.

VI. Stipulations: an agreement or contract between the parties made in a judicial proceeding in respect to some matter incident thereto and for the purpose, ordinarily, of avoiding delay, trouble, and expense.

a. Rule 11 Agreements to be in Writing: Unless otherwise provided, no agreement between attorneys or parties touching any suit pending will be enforced unless in writing, signed and filed with the papers as part of the record, or made in open court and entered of record.

b. Exception: an agreement affecting a deposition upon oral examination is enforceable if the agreement is recorded in the deposition transcript

c. Extremely important

d. A stipulation will not be construed as an admission of a fact intended to be controverted

e. If the agreement was in compliance with Rule 11, then the judge will enforce it, even if one side begs to back out.

f. Stipulations in an agreed case are binding upon the parties, the trial court, and the reviewing court.

l. In reviewing a case tried on stipulated facts, the legal or factual sufficiency of the evidence is not reviewed; only the correctness of the application of law to the admitted facts is.

VII. Cross Examination

a. Note:  we will be tested on these evidence rules, since they’re tested heavily on the bar exam.

b. Difference between federal and state on cross examination:

i. Federal: limited to what comes out on direct, except credibility

ii. State: not limited… can cross on any issue (called “wide open”)

1. Cross must be on relevant matters

2. Remember: evidence is relevant and material only if it tends to prove or disprove any fact in issue

VIII. Leading Questions
a. TRE 611 Mode and Order of Interrogation and Presentation: 
i. (a) Control by Court. The court shall exercise reasonable control over the mode and order of interrogating witnesses and presenting evidence so as to (1) make the interrogation and presentation effective for the ascertainment of the truth, (2) avoid needless consumption of time, and (3) protect witnesses from harassment or undue embarrassment. 
ii. (b) Scope of Cross-Examination. A witness may be cross-examined on any matter relevant to any issue in the case, including credibility. 
iii. (c) Leading Questions. Leading questions should not be used on the direct examination of a witness except as may be necessary to develop the testimony of the witness. Ordinarily leading questions should be permitted on cross-examination. When a party calls a hostile witness, an adverse party, or a witness identified with an adverse party, interrogation may be by leading questions.
b. TRE 611 gives the trial judge the discretion to limit the use of leading questions in cross-examining a friendly witness.  

c. A question framed so that a yes or no answer will enable the witness to merely echo the words of counsel is leading.

d. Useful techniques for policing your own questions to be sure they are not leading:

i. Begin questions with who, what, when, or where

ii. Use the term “whether or not” if the question might otherwise seem to suggest the answer

iii. Use a multiple-choice question, giving the witness several options

IX. Adverse and Hostile Witnesses

a. TRE 611 permits the calling of an adverse party as a witness.  The calling party is not bound by the witnesses’ testimony, and may impeach and lead the witness as on cross-examination.  

b. The rule has been interpreted to preclude such examination when the connection of the officer, agent, or employee has been severed from the party-corporation.

c. Advantage of calling an adverse witness: examination can proceed by leading questions

d. Determination of an adverse witness depends on the witness’s participation, as a party or the witness’ relationship to or identification with a party, matters which can usually be determined before the witness gets on the stand.

e. Hostility is judged from the witness’ uncooperativeness or evasiveness in response to questions

f. How does this happen?  The questioner customarily moves that the witness be declared hostile and that the examination proceed thereafter by leading questions

g. Whose witness is it if the testimony is read from a deposition?  The witness “is called” by the party first introducing the deposition testimony, which testimony must have been elicited when the deposition was taken by non-leading questions.  Any opposing party may then read leading questions and responses from the deposition as cross-examination.

X. Expert Witnesses

a. Expert testimony/factors has been a big issue

b. Three requirements for the admission of expert testimony

i. the witness must be qualified

ii. proposed testimony must be scientific knowledge

iii. the testimony must be assist the trier of fact to understand the evidence or to determine a fact in issue

c. Factors that a trial court may consider in making the threshold determination of admissibility under 702  (These factors have been on the bar:  MEMORIZE 4, AT LEAST).

i. The extent to which the theory has been or can be tested

ii. The extent to which the technique relies upon the subjective interpretation of the expert

iii. Whether the theory has been subjected to peer review and/or publication

iv. The technique’s potential rate of error

v. Whether the underlying theory or technique has been generally accepted as valid by the relevant scientific community

vi. the non-judicial uses which have been made of the theory or technique

d. The trial court’s role is to make the initial determination whether the experts opinion is relevant and whether the methods and research upon which it is based are reliable

e. A preliminary adverse examination of a witness—almost always an expert—to test his or her qualifications to testify is also called voir dire.

f. Counsel could raise the question of qualifications before the expert takes the stand by using deposition testimony or interrogatory answers (demonstrating inadequacy) in connection with a motion in limine or motion to suppress the testimony.

XI. Evidence—Preserving Error
a. TRE 103 Rulings on Evidence:
i. (a) Effect of Erroneous Ruling. Error may not be predicated upon a ruling which admits or excludes evidence unless a substantial right of the party is affected, and 
1. Objection. A timely objection or motion to strike appears of record, stating the specific ground of objection, if the specific ground was not apparent from the context. 
2. Offer of proof. In case the ruling is one excluding evidence, the substance of the evidence was made known to the court by offer, or was apparent from the context within which questions were asked. 
ii. (b) Record of Offer and Ruling. The offering party shall, as soon as practicable, but before the court’s charge is read to the jury, be allowed to make, in the absence of the jury, its offer of proof. The court may add any other or further statement which shows the character of the evidence, the form in which it was offered, the objection made, and the ruling thereon. 
iii. (c) Hearing of Jury. Proceedings shall be conducted, to the extent practicable, so as to prevent inadmissible evidence from being suggested to the jury by any means. 
iv. (d) Fundamental Error in Criminal Cases. In a criminal case, nothing in these rules precludes taking notice of fundamental errors affecting substantial rights although they were not brought to the attention of the court.

b. TRAP 33.1 Preservation of Appellate Complaints:
i. (a) In General. As a prerequisite to presenting a complaint for appellate review, the record must show that: 

1. The complaint was made to the trial court by a timely request, objection, or motion that: 

a. Stated the grounds for the ruling with sufficient specificity to make the trial court aware of the complaint, unless the specific grounds were apparent from the context; and 

b. Complied with the requirements of the TRCP or TRAP; and 

c. The trial court: 

i. Ruled on the request, objection, or motion, either expressly or implicitly; or 

ii. Refused to rule on the request, objection, or motion, and the complaining party objected to the refusal. 

ii. (b) Ruling by Operation of Law. In a civil case, the overruling by operation of law of a motion for new trial or a motion to modify the judgment preserves for appellate review a complaint properly made in the motion. 

iii. (c) Formal Exception and Separate Order Not Required to preserve a complaint for appeal. 

iv. (d) Sufficiency of Evidence Complaints in Nonjury Cases. In a nonjury case, a complaint regarding the legal or factual insufficiency of the evidence may be made for the first time on appeal in the complaining party’s brief. 
c. TRAP 33.2 Formal Bills of Exception: To complain on appeal about a matter that would not otherwise appear in the record, a party must file a formal bill of exception. 

i. (a) Form. No particular form of words is required. But the objection to the court’s ruling or action, and the ruling complained of, must be stated with sufficient specificity to make the trial court aware of the complaint. 

ii. (b) Evidence. When the appellate record contains the evidence needed to explain a bill of exception, the bill itself need not repeat the evidence. 

iii. (c) Procedure. 

1. The complaining party must first present a formal bill of exception to the trial court. 

2. If the parties agree on the contents of the bill of exception, the judge must sign the bill and file it with the clerk. If the parties do not agree on the contents of the bill, the trial judge must--after notice and hearing--do one of the following things: 

a. Sign the bill of exception and file it with the clerk if the judge finds that it is correct; 

b. Suggest to the complaining party those corrections to the bill that the judge believes are necessary to make it accurately reflect the proceedings in the trial court, and if the party agrees to the corrections, have the corrections made, sign the bill, and file it with the clerk; or 

c. If the complaining party will not agree to the corrections suggested by the judge, return the bill to the complaining party with the judge’s refusal written on it, and prepare, sign, and file with the clerk such bill as will, in the judge’s opinion, accurately reflect the proceedings in the trial court. 

3. If the complaining party is dissatisfied with the bill of exception filed by the judge under (2)(C), the party may file with the trial court clerk the bill that was rejected by the judge. That party must also file the affidavits of at least three people who observed the matter to which the bill of exception is addressed. The affidavits must attest to the correctness of the bill as presented by the party. The matters contained in that bill of exception may be controverted and maintained by additional affidavits filed by any party within ten days after the filing of that bill. The truth of the bill of exception will be determined by the appellate court. 

iv. (d) Conflict. If a formal bill of exception conflicts with the reporter’s record, the bill controls. 

v. (e) Time to File. 

1. Civil Cases. In a civil case, a formal bill of exception must be filed no later than 30 days after the filing party’s notice of appeal is filed. 

2. Extension of Time. The appellate court may extend the time to file a formal bill of exception if, within 15 days after the deadline for filing the bill, the party files in the appellate court a motion complying with Rule 10.5(b). 
d. Objections Generally

i. Generally parties must present a timely objection, motion, or request to the trial court in order to preserve a complaint for appellate review.

ii. The rules requiring timely objections or motions are designed to allow trial courts to correct any errors made during the course of the proceeding

iii. The best approach is to require a party opposing the admission of testimony or evidence under rule 215(5) to object when testimony or evidence is offered at trial.  This ensures that TC get the opportunity to review any previous finding of good cause, while providing litigants and courts alike with a uniform and consistent rule regarding the preservation of error.

iv. When a court hears objections to offered evidence outside the presence of the jury and admits the evidence, TRE 103 relieves a party from having to reurge its objection before the jury.

v. If the TC overrules a general objection, no error is preserved.  If the court sustains a general objection or even an improper objection, the exclusion of evidence will be upheld on appeal if it can be supported on any ground.

e. Preserving Error as Offeror—Bills of Exception

i. Bar Exam: offer of proof comes up.  Texas rules call it “offer of proof.”  Old language calls it “bills of exception.”  Use “offer of proof,” you can’t go wrong with it.

ii. If the evidence is truly not material or not relevant, the general objection “this evidence is not material, not relevant, and highly prejudicial”; but if …

1. A judge must control the mode and order of witness interrogation so as to avoid needless consumption of time

2. A judge may also exclude relevant evidence if its probative value is substantially outweighed by considerations of undue delay or needless presentation of cumulative evidence

3. Under Rule 403, the test is not merely whether the evidence to be adduced from the two witnesses is similar, but also whether the excluded testimony would have added substantial weight to the offering parties’ case.

iii. TRAP 50(e) states that an appellant is entitled to a new trial if

1. The appellant has made a timely request for a statement of facts

2. The court reporter’s notes and records have been lost or destroyed, and

3. The parties do not agree on a statement of facts

iv. TRAP 11(a)(1) states that an official court reporter shall make a full record of the evidence when requested by the judge or any party to the case
v. There are two ways to preserve error:  

1. If it appears in record somewhere (called of record) then we have to point to it and we have to preserve it.  Called a formal bill of exception and it is the proof that it is in the record.  

2. If it is not in the record you have to create your own bill of exception.  Formal bills are not usually helpful. 

vi. If you go to trial and don’t demand a court reporter you have waived that right to complain.  If the court reporter needs to leave you ask the court to suspend the proceedings.

vii. If the trial court disallows your evidence you make an offer of proof and show what that evidence would have been had it been allowed at trial.  This is for preservation on appeal.  That way the appellate court can see what evidence you wanted to get in but could not.  

viii. If you don’t make an offer of proof you waive the error.  Maybe after you make an offer of proof the appellate court changes their mind after seeing what kind of evidence you are trying to get in.

ix. Rule requires you to make your offer of proof before charging the jury.  A late informal bill can be considered a formal bill of exception.  
f. Limiting Instructions
i. TRE 105 Limited Admissibility:
1. (a) Limiting Instruction. When evidence which is admissible as to one party or for one purpose but not admissible as to another party or for another purpose is admitted, the court, upon request, shall restrict the evidence to its proper scope and instruct the jury accordingly; but, in the absence of such request the court’s action in admitting such evidence without limitation shall not be a ground for complaint on appeal. 
2. (b) Offering Evidence for Limited Purpose. When evidence referred to in paragraph (a) is excluded, such exclusion shall not be a ground for complaint on appeal unless the proponent expressly offers the evidence for its limited, admissible purpose or limits its offer to the party against whom it is admissible. 

XII. Use of Discovery at Trial
a. TRE 801(e) Statements Which Are Not Hearsay. A statement is not hearsay if: 
i. Prior statement by witness. The declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement, and the statement is: 
1. Inconsistent with the declarant’s testimony, and was given under oath subject to the penalty of perjury at a trial, hearing, or other proceeding except a grand jury proceeding in a criminal case, or in a deposition; 
2. Consistent with the declarant’s testimony and is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive; 
3. One of identification of a person made after perceiving the person; or
4. Taken and offered in a criminal case in accordance with Code of Criminal Procedure article 38.071. 
ii. Admission by party-opponent. The statement is offered against a party and is: 
1. The party’s own statement in either an individual or representative capacity; 
2. A statement of which the party has manifested an adoption or belief in its truth; 
3. A statement by a person authorized by the party to make a statement concerning the subject; 
4. A statement by the party’s agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship; or 
5. A statement by a co-conspirator of a party during the course and in furtherance of the conspiracy. 
iii. Depositions. In a civil case, it is a deposition taken in the same proceeding, as same proceeding is defined in Rule of Civil Procedure 207. Unavailability of deponent is not a requirement for admissibility.
b. TRCP 804 Hearsay Exceptions; Declarant Unavailable. 
i. (a) Definition of Unavailability. “Unavailability as a witness” includes situations in which the declarant:
1. Is exempted by ruling of the court on the ground of privilege from testifying concerning the subject matter of the declarant’s statement; 
2. Persists in refusing to testify concerning the subject matter of the declarant’s statement despite an order of the court to do so; 
3. Testifies to a lack of memory of the subject matter of the declarant’s statement; 
4. Is unable to be present or to testify at the hearing because of death or then existing physical or mental illness or infirmity; or 
5. Is absent from the hearing and the proponent of the declarant’s statement has been unable to procure the declarant’s attendance or testimony by process or other reasonable means. A declarant is not unavailable as a witness if the declarant’s exemption, refusal, claim of lack of memory, inability, or absence is due to the procurement or wrong-doing of the proponent of the declarant’s statement for the purpose of preventing the witness from attending or testifying. 
ii. (b) Hearsay Exceptions. The following are not excluded if the declarant is unavailable as a witness: 
1. Former testimony. In civil cases, testimony given as a witness at another hearing of the same or a different proceeding, or in a deposition taken in the course of another proceeding, if the party against whom the testimony is now offered, or a person with a similar interest, had an opportunity and similar motive to develop the testimony by direct, cross, or redirect examination. In criminal cases, testimony given as a witness at another hearing of the same or a different proceeding, if the party against whom the testimony is now offered had an opportunity and similar motive to develop the testimony by direct, cross, or redirect examination. 
2. Dying declarations. A statement made by a declarant while believing that the declarant’s death was imminent, concerning the cause or circumstances of what the declarant believed to be impending death. 
3. Statement of personal or family history. (A) A statement concerning the declarant’s own birth, adoption, marriage, divorce, legitimacy, relationship by blood, adoption, or marriage, ancestry, or other similar fact of personal or family history even though declarant had no means of acquiring personal knowledge of the matter stated; or (B) A statement concerning the foregoing matters, and death also, of another person, if the declarant was related to the other by blood, adoption, or marriage or was so intimately associated with the other’s family as to be likely to have accurate information concerning the matter declared.
c. Depositions

i. Just because something is discoverable does not mean it is admissible at trial.

ii. Waiving a signature on a deposition transcript is not uncommon.  Generally experts will never agree to this.

iii. Many depositions are not used at trial.  

iv. In Texas you can use a deposition whether the witness is available or not.  

v. The majority of depositions are taken for investigation/discovery purposes, and not for testimony at trial.

vi. If you use the deposition at trial make sure you follow the rules.  
vii. Exclusion of evidence is harmless if it is merely cumulative of other evidence that was admitted on same issue.
viii. Rule of optional completeness: if one party introduces part of statement or doctrine, opposing party may contemporaneously introduce as much of balance as is necessary to explain first part, is not enforced by excluding a partial statement, but by allowing opposing party to contemporaneously introduce any other part of statement that should be considered with portion introduced by proponent.
ix. No rule requires that deposition be read into record or played before jury in chronological order
x. Party, as a matter of trial strategy, is entitled to present his evidence in the order he believes constitutes most effective presentation of case, provided that it does not convey distinctly false impression
d. Requests for Admissions and Interrogatories: Use at Trial

i. TRCP 197.1. Interrogatories. A party may serve on another party—no later than 30 days before the end of the discovery period—written interrogatories to inquire about any matter within the scope of discovery except matters covered by Rule 195. An interrogatory may inquire whether a party makes a specific legal or factual contention and may ask the responding party to state the legal theories and to describe in general the factual bases for the party’s claims or defenses, but interrogatories may not be used to require the responding party to marshal all of its available proof or the proof the party intends to offer at trial. 

ii. TRCP 197.2. Response to Interrogatories. 

1. Time for response. The responding party must serve a written response on the requesting party within 30 days after service of the interrogatories, except that a defendant served with interrogatories before the defendant’s answer is due need not respond until 50 days after service of the interrogatories. 
2. Content of response. A response must include the party’s answers to the interrogatories and may include objections and assertions of privilege as required under these rules.

3. Option to produce records. If the answer to an interrogatory may be derived or ascertained from public records, from the responding party’s business records, or from a compilation, abstract or summary of the responding party’s business records, and the burden of deriving or ascertaining the answer is substantially the same for the requesting party as for the responding party, the responding party may answer the interrogatory by specifying and, if applicable, producing the records or compilation, abstract or summary of the records. The records from which the answer may be derived or ascertained must be specified in sufficient detail to permit the requesting party to locate and identify them as readily as can the responding party. If the responding party has specified business records, the responding party must state a reasonable time and place for examination of the documents. The responding party must produce the documents at the time and place stated, unless otherwise agreed by the parties or ordered by the court, and must provide the requesting party a reasonable opportunity to inspect them. 
4. Verification required, exceptions. A responding party—not an agent or attorney as otherwise permitted by Rule 14—must sign the answers under oath except that: (1) when answers are based on information obtained from other persons, the party may so state, and (2) a party need not sign answers to interrogatories about persons with knowledge of relevant facts, trial witnesses, and legal contentions. 
iii. TRCP 197.3. Use of Interrogatories. Answers to interrogatories may be used only against the responding party. An answer to an interrogatory inquiring about matters described in Rule 194.2 (c) and (d) that has been amended or supplemented is not admissible and may not be used for impeachment. 

iv. TRCP 198.1. Request for Admissions. A party may serve on another party—no later than 30 days before the end of the discovery period—written requests that the other party admit the truth of any matter within the scope of discovery, including statements of opinion or of fact or of the application of law to fact, or the genuineness of any documents served with the request or otherwise made available for inspection and copying. Each matter for which an admission is requested must be stated separately. 

v. TRCP 198.2. Response to Requests for Admissions. 

1. Time for response. The responding party must serve a written response on the requesting party within 30 days after service of the request, except that a defendant served with a request before the defendant’s answer is due need not respond until 50 days after service of the request. 

2. Content of response. Unless the responding party states an objection or asserts a privilege, the responding party must specifically admit or deny the request or explain in detail the reasons that the responding party cannot admit or deny the request. A response must fairly meet the substance of the request. The responding party may qualify an answer, or deny a request in part, only when good faith requires. Lack of information or knowledge is not a proper response unless the responding party states that a reasonable inquiry was made but that the information known or easily obtainable is insufficient to enable the responding party to admit or deny. An assertion that the request presents an issue for trial is not; a proper response. 

3. Effect of failure to respond. If a response is not timely served, the request is considered admitted without the necessity of a court order. 

vi. TRCP 198.3. Effect of Admissions; Withdrawal or Amendment. Any admission made by a party under this rule may be used solely in the pending action and not in any other proceeding. A matter admitted under this rule is conclusively established as to the party making the admission unless the court permits the party to withdraw or amend the admission. The court may permit the party to withdraw or amend the admission if: 

1. The party shows good cause for the withdrawal or amendment; and 

2. The court finds that the parties relying upon the responses and deemed admissions will not be unduly prejudiced and that the presentation of the merits of the action will be subserved by permitting the party to amend or withdraw the admission. 

vii. Unanswered requests for admissions are deemed admitted as true by operation of law.

1. “Deemed Admissions” means you didn’t answer them timely.

viii. There is no need for a pretrial motion asking the court to enter an order that the requests for admissions have not been timely denied, and are therefore admitted.

ix. Admissions, whether deemed or expressly admitted, and interrogatory answers can both be used against the party answering (or failing to answer).  

x. They are not available as evidence against any other party, nor can self-serving responses be used as evidence for the party answering.  

xi. Admissions are further limited in that they can be used only in the case in which the requests are served.

xii. Use admissions not as actual evidence, but as an impeachment tool.

xiii. Interrogatories are not usually dramatic enough to be used as substantive evidence.  In practice, just ask the witness on the stand, and if they answer differently, then use as impeachment.

xiv. Make sure that the other side doesn’t admit evidence that’s contrary to their admissions… if you don’t object, you’ve waived it.

xv. Interrogatories vs. Admissions

1. Interrogatories and answers must be introduced into evidence or they have no effect

2. Admissions have the status of judicial admissions and are effective without being introduced if they are on file in the court’s papers.  No party can testify contrary to its admissions over an objection

XIII. Motion for Directed Verdict and Motion for Leave to Reopen
a. TRCP 268 Motion for Instructed Verdict: A motion for directed verdict shall state the specific grounds therefore. 
b. TRCP 270 Additional Testimony: When it clearly appears to be necessary to the due administration of justice, the court may permit additional evidence to be offered at any time; provided that in a jury case no evidence on a controversial matter shall be received after the verdict of the jury.
c. Can be urged for the very first time when your opponent has rested their case.

d. Resting and closing are not the same thing

i. Resting says to court “I have no other evidence than possible rebuttal.”

ii. Closing says to the court that they have no other evidence

e. An instructed verdict is based on Zone 1.

f. Sometimes they’ll let a case go to the jury (even though the instructed verdict would have been proper).  Why?  Judge is thinking that hopefully the jury will find in favor of the party who requested the proper instructed verdict.  Why?  So that judge doesn’t have to worry about being reversed.

g. In a bench trial, it’s called a “Motion for Judgment”

h. Court can do a directed verdict on it’s own motion.  But the court CANNOT do a judgment j.n.o.v. on it’s own motion.

i. When the nonmoving party is faced with a directed verdict, one of two things has happened

i. They failed to realize that they didn’t have enough evidence in their presentation

1. Sometimes they know don’t have enough evidence, but they hope you don’t notice.

ii. They didn’t know that an element was part of their case, so they didn’t produce evidence of it.

j. An instructed verdict is proper if:

i. A specifically indicated defect in the opponent’s pleading makes it insufficient to support a judgment

ii. The evidence proves conclusively the truth of fact propositions that, under the substantive law, establish the right of the movant or negate the right of the opponent, to judgment, or

iii. The evidence is insufficient to raise a fact issue as to one or more fact propositions that must be established for the opponent to be entitled to judgment

k. An instructed verdict is warranted when the evidence is such that no other verdict can be rendered and the moving party is entitled, as a matter of law, to judgment. 

l. It is error for the TC to instruct a verdict when a material issue is raised by the evidence

m. An instructed verdict is improper when reasonable minds may differ as to the truth of the controlling facts

n. One’s opponent must have an opportunity to put on a case-in-chief before one may move for a directed verdict.

o. Most motions for directed verdict are made orally—dictated to the court reporter out of the presence of the jury

p. A ( is entitled to a directed verdict if all the elements of a ground of recovery are conclusively proved (or uncontroverted) and there is no evidence raising a jury issue on at least one element of any affirmative defense.

q. A ( is entitled to a directed verdict if there is no evidence supporting an essential element of plaintiff’s ground of recovery or if all elements of an affirmative defense are conclusively proved.

r. Waiver:

i. If ( thinks its motion is good but the judge overrules it, and ( goes forward with his evidence, and in the process, the gaps in (’s proof are filled, then (’s right to a directed verdict is lost.  ( is said to have waived the motion.

ii. But if ( fails to plug the gaps, ( may again move for directed verdict after the close of all the evidence and that motion will be good

s. He reminded us (and stressed it) to be sure to read the notes in this section, because even if he doesn’t talk about it in class, the notes are fair game for the test.

Chapter 6:  The Charge

This chapter is recurring on the bar exam.  Davis says that it’s more easily understood when you practice it.  The rules are simple… the practice is hard.  In the last 2+ years, the bar has lightened up on the questions.

I. Origins of Broad-Form Submission in Texas

a. The General Charge (Pre-1913)

i. The judge points out to the jury the factual elements to be found and by instructions directs the jury as to the method to be followed in finding the facts and giving an answer finding in favor of one party or the other

b. Special Issues (1913-1973)

i. Asks the jury specific questions that elicit findings on specific controverted facts, and the judge determines the legal consequence of those findings in determining the judgment.

ii. Negligence cases in particular required the judge to cross-examine the jury through numerous carefully crafted questions—each called a special issue—which asked about the conduct of the actor in elaborate detail.  Questions were worded with double negatives that confused juries, creating a conflict which required a new trial unless the judge notice it in time to send the jury back for more deliberations.

II. Broad-Form Questions (1973 to present)
a. Two big parts of the jury charge
i. Instructions and definitions
1. Tell jury what to do and what not to do
2. Defines legal terms or words that do not have common meaning
ii. Questions
1. (’s grounds of recovery
2. (’s grounds of defense
3. Questions of damages
b. TRCP 277 Submission to the Jury: In all jury cases the court shall, whenever feasible, submit the cause upon broad-form questions. The court shall submit such instructions and definitions as shall be proper to enable the jury to render a verdict.  Inferential rebuttal questions shall not be submitted in the charge. The placing of the burden of proof may be accomplished by instructions rather than by inclusion in the question.  In any cause in which the jury is required to apportion the loss among the parties the court shall submit a question or questions inquiring what percentage, if any, of the negligence or causation, as the case may be, that caused the occurrence or injury in question is attributable to each of the persons found to have been culpable. The court shall also instruct the jury to answer the damage question or questions without any reduction because of the percentage of negligence or causation, if any, of the person injured. The court may predicate the damage question or questions upon affirmative findings of liability.  The court may submit a question disjunctively when it is apparent from the evidence that one or the other of the conditions or facts inquired about necessarily exists.  The court shall not in its charge comment directly on the weight of the evidence or advise the jury of the effect of their answers, but the court’s charge shall not be objectionable on the ground that it incidentally constitutes a comment on the weight of the evidence or advises the jury of the effect of their answers when it is properly a part of an instruction or definition. 
c. TRCP 278: Submission of Questions, Definitions, and Instructions:  The court shall submit the questions, instructions and definitions in the form provided by Rule 277, which are raised by the written pleadings and the evidence. Except in trespass to try title, statutory partition proceedings, and other special proceedings in which the pleadings are specially defined by statutes or procedural rules, a party shall not be entitled to any submission of any question raised only by a general denial and not raised by affirmative written pleading by that party. Nothing herein shall change the burden of proof from what it would have been under a general denial. A judgment shall not be reversed because of the failure to submit other and various phases or different shades of the same question. Failure to submit a question shall not be deemed a ground for reversal of the judgment, unless its submission, in substantially correct wording, has been requested in writing and tendered by the party complaining of the judgment; provided, however, that objection to such failure shall suffice in such respect if the question is one relied upon by the opposing party. Failure to submit a definition or instruction shall not be deemed a ground for reversal of the judgment unless a substantially correct definition or instruction has been requested in writing and tendered by the party complaining of the judgment. 
d. Each charge starts off with boilerplate language.  Then (’s questions come first and instructions and definitions. Then (’s questions, instructions, and definitions.  Then more boilerplate language.

e. There are some sample jury charges in the appendix.  He suggests we look at them.

f. Practice tip: draft both sides so that you can tell if the other side’s charge is correct

g. Parties are not entitled to separate submission of the elements of a cause of action

h. Absent extraordinary circumstances, court must submit broad-form questions, as opposed to separate question with respect to each element of case, to jury
i. When a trial court submits a single broad-form liability question incorporating multiple theories of liability, the error is harmful and a new trial is required when the appellate court cannot determine whether the jury based its verdict on an improperly submitted invalid theory.

j. A question of law can be controverted to a proper jury broad-form question if the factual elements leading to the legal conclusion are properly set out.

k. Function of the jury: they’re only supposed to get questions of fact.

l. Burden of Proof means what?  A party’s duty to prove a disputed assertion or charge.  

i. The burden of proof includes both the burden of persuasion and the burden of production.

ii. In civil case: either by preponderance or by clear and convincing evidence

iii. Must be explained to the jury

m. Burden of Persuasion:  party’s duty to convince the fact-finder to view facts in a way that favors that party

i. Only deals with the jury charge

ii. Jury questions are to be framed so that an affirmative answer benefits the party with the burden of persuasion

iii. If the wrong party in the charge has the burden of persuasion, it’s fundamental error

iv. Normally the party with the burden of proof on that issue has the burden of persuasion on that issue

v. To determine who has the burden of proof on an issue, look at the substantive law… it’s not a procedural issue.

1. Then we know we need to plead it, offer some evidence, and to get to the jury the jury question must be framed so that a yes answer benefits us.

n. Ex: car accident: You want to prove the ( was negligent. So you’re going to have to show acts of evidence… like they didn’t break and he wasn’t looking where he was going.  ( has the burden of proof on that… plead it, get some evidence to it.  Once some evidence is shown, the burden of proof is shown. Then draft a jury charge that shows.  If the question is properly drafted, the burden of persuasion rule is satisfied.

i. Do you find with the preponderance of the evidence that the ( failed to keep a proper look out?

1. If yes—the ( benefits, so the question is properly drafted

ii. Do you find with the preponderance of the evidence that the ( failed to apply brakes?

1. If yes—the ( benefits, so the question is properly drafted

o. But with broad form, all the theories will be put into one question.  The burden of persuasion rule did not go away, it changed. 

i. Ex: “Should the parent-child relationship between Respondent and child be terminated?  Yes or no.”  

1. Who does this benefit?  The state.  

2. Did the state have the burden of proof?  Yes.  

3. Did they submit some evidence during the trial so as to get this question to the jury?  Yes.  

4. So was this question drafted properly?  Yes.  

ii. Ex:  “Did the negligence, if any, of the persons named below proximately cause the collision (occurrence) in question?  Answer yes or no for each of the following (1) Defendant, (2) Plaintiff, (3) Settlor.”

1. This is 3 questions in 1.

2. Burden of persuasion is on both parties.  A yes answer to a will benefit (; a yes answer to b will benefit (.

p. Burden of persuasion is not a big issue in broad form submissions.

q. Submitting invalid theories of liability in a single broad-form jury question is harmful error when it cannot be determined whether the jury based its verdict on one or more of the invalid theories (Casteel)

r. When a single broad-form liability question erroneously commingles valid and invalid liability theories and the appellant’s objection is timely and specific, the error is harmful when it cannot be determined whether the improperly submitted theories formed the sole basis for the jury’s finding

s. When questions are submitted in a manner that allows the appellate court to determine that the jury’s verdict was actually based on a valid liability theory, the error may be harmless

t. When the trial court is unsure whether it should submit a particular theory of liability, separating liability theories best serves the policy of judicial economy underlying Rule 277 by avoiding the need for a new trial when the basis for liability cannot be determined

u. Whether a granulated or broad-form charge is submitted, the trial court's duty is to submit only those questions, instructions, and definitions raised by the pleadings and the evidence.
v. Broad form questions are not appropriate where the governing law is unsettled or when a specific objection raises substantial concern that a particular theory of liability will infect the proposed broad-form question with error.
w. Can the trial court ever abuse its discretion in light of Casteel if it submits a charge through separate questions? Yes.  The rule says to submit a question broad form whenever feasible.  Could it be reversible error?  No.  If it’s reversible, it means that the error caused an improper judgment.  Separating questions will not render and improper judgment.
x. Example: a charge was sent to the jury with theories of liability for which there was no evidence, and evidence for which there was no liability pled.  Reversible?  SCt said that when one or more pleaded acts or omissions are unsupported by evidence and the record contains evidence of other possible negligent acts or omissions which were not pleaded, failure to limit the broad ultimate fact issue to acts or omissions which were raised by both pleadings and proof violates Rule 277 and is error.
y. Controlling questions vs. Specific questions

i. Controlling question: was there negligence?  
ii. Specific fact questions: the questions about speed, brakes, and lookout.
z. Questions can get too broad… When multiple grounds of recovery are submitted to the jury, the ( must make sure that affirmative finds will support a judgment on all of the submitted grounds of recovery.  In other words, when the entire charge is taken as a whole, the judge can render a judgment for the ( only if there are affirmative findings on all of the controlling issues of a particular ground of recovery.  If questions are too broad, sometimes a “no” answer can defeat recovery for multiple causes of action.  Therefore it is advisable to segregate damages for different causes of action if the measure of damage differs for those causes of action.
aa. A TC must submit in its charge to the jury all questions, instructions, and definitions raised by the pleadings and evidence

ab. When feasible, jury questions should be in broad form, accompanied by appropriate instructions and definitions.  A single question may related to multiple legal theories

ac. Submission of a single question relating to multiple theories may be necessary to avoid the risk that the jury will become confused and answer questions inconsistently

ad. The goal of the charge is to submit to the jury the issues for decision logically, simply, clearly, fairly, correctly, and completely.  To forward that end, the trial judge is accorded broad discretion so long as the charge is legally correct

ae. While trial courts should obtain fact findings on all theories pleaded and supported by evidence, a TC is not required to, and should not, confuse the jury by submitting differently worded questions that call for the same factual finding

af. The jury should not be asked to consider the identical defect finding in response to questions relating to strict-liability and breach of implied warranty claims

ag. If you have 2 different theories, and they do not share the same elements, you want to make sure the jury sees that.

ah. What does “whenever feasible” mean?  As in any every instance in which it is capable of being accomplished

ai. “I would encourage trial courts to exercise their broad discretion in favor of granulated-form submission, especially in cases involving multiple theories of liability”

III. Instructions and Definitions

a. In General

i. Pattern jury charges are okay.

ii. The jury should not be given surplus instructions.

iii. Additional instructions tend to be a comment on the case as a whole

iv. One additional instruction is error.  Is it reversible error?  It is if it’s a comment on the case as a whole.

v. A surplus sentence, which is entirely consistent with the charge as a whole, does not nudge the jury improperly.

vi. Proper instructions must correctly state the law.

vii. Instructions are proper only if they are necessary to enable the jury to answer the jury questions.  Gratuitous lectures on the law are forbidden.

viii. Income tax. Texas courts do not instruct the jury on tax consequences, though some jury awards are not taxable.

ix. Texas courts hold that where evidence has been admitted only for a limited purpose, the court is not required to include an instruction in the charge respecting the limitation

1. Davis says this is illogical

x. “Answer yes or no as you may determine from a preponderance of the evidence.”  Would this instruction correctly place the burden of proof in a routine civil case?  No.  It does not say who has the burden of establishing the correctness of a yes answer.

xi. The burden of persuasion is accorded great importance in case law.  A wrong placement or a failure to place the burden is usually thought to be harmful and results in reversal.

xii. The court is required to provide definitions for legal or technical terms or common terms which have a special meaning in connection with litigation.  When the cause of action is grounded in statute, the statutory definition should be followed as closely as possible.

xiii. When a term appears in a single jury question, the definition should appear with the question. However, definitions and instructions relating to terms used more than once in a charge should appear at the beginning of the charge immediately after the rule 226(a) general instructions.  It is at this location in the charge that terms such as preponderance of the evidence, negligence, ordinary care, and proximate cause are ordinarily placed.

b. Inferential Rebuttals (I.R.’s)

i. Very confusing part of the course

ii. This looks like a cross between an affirmative defense and a general denial.  

1. When you file a general denial, you’re not entitled to any jury questions, instructions, or definitions

2. When you file an affirmative defense, you are entitled to a jury instruction, question, and definition

iii. I.R.’s Do not give an independent reason why the ( should not recover, so it’s distinguished from an affirmative defense

iv. I.R.’s  purpose is to say that ( is going to negate an element of (’s case.

v. ( has to (1) plead it, (2) bring in evidence to support his inferential rebuttal theory, (3) submit questions to jury about it

vi. EX: unavoidable accident.  Best known inferential rebuttal theory

1. Definition: an event not proximately caused by the negligence of any party to the event (like to the collision)

2. It negates two elements of (’s case because it’s (1) an event not proximately caused by any person (2) no person is negligent

3. Court hold that while ( has burden of proof on unavoidable accident, the burden of persuasion is on the ( (they have to convince jury that it was not an unavoidable accident)

vii. EX: sole proximate cause (which negates proximate cause)

viii. Inferential rebuttal attacks an element of (’s claim inferentially by proving something inconsistent with it.  It rebuts by inference because it asserts an inconsistent truth: X can’t be true because Y is true.

ix. Was on bar exam: What objections, if any, can you make to the following charge?

1. Whose negligence if any do you find from a preponderance of the evidence proximately caused…?

a. (
b. (
c. both

d. neither

x. Using “both” and “neither” is not proper whether there is evidence of unavoidable accident or not.

xi. The way it should be submitted:

1. Whose negligence if any do you find from  a  preponderance of the evidence proximately caused…?

	
	Yes
	No

	(
	____
	____

	(
	____
	____


xii. Act of God: an occurrence not caused by the negligence of any person.  An occurrence is an act of God if it is caused directly and exclusively by the violence of nature, without human intervention or cause, and could not have been prevented by reasonable foresight or care.

xiii. An unavoidable accident instruction is proper only when there is evidence that the event was proximately caused by a nonhuman condition and not by the negligence of any party to the event

xiv. The unavoidable accident instruction may also be proper when there is evidence indicating that a very young child, legally incapable of negligence, was the only human cause of accident

xv. Courts should refrain from submitting an unavoidable accident instruction in other circumstances due to the risk that the jury will be misled or confused by the perception that the instruction represents a separate issue distinct from general principles of negligence.

xvi. An improper jury charge will result in reversible error if it was reasonably calculated to cause, and properly did cause the rendition of an improper judgment.

xvii. Since there was no affirmative evidence of an extrinsic, unavoidable event, such as an act of God, which caused ( to slip and fall, the unavoidable accident instruction should not have been given.

xviii. Burden of proof about unavoidable accident is on (.

xix. Generally speaking, a party must plead a claim or defense, introduce evidence on each element of it, and request appropriate jury questions and instructions on it.  When those steps are taken, it is reversible error to refuse an appropriate charge.

xx. A general denial does not entitle the pleader to the submission of the jury question.

xxi. Do you have to plead all your inferential rebuttal theories?  You should plead everything you want in the jury charge.

c. Effect of Answers

i. When an instruction merely directs the jury to answer a damages question only if some condition or conditions have been met, it does not directly instruct the jury about the legal effect of its answers.

ii. Why don’t (’s like general charges?  Because we don’t trust juries.  This is also why we don’t want juries to know the legal effect of their answers.

d. Comments on the Weight

i. The judge may not comment on the weight of the evidence

1. The appropriate objection is that the charge comments directly on the weight of the evidence, incidental comments being acceptable.

ii. To be an impermissible comment on the weight of the evidence, a charge must directly comment on the evidence. 

1. How much is direct?  The court says it must suggest to the jury the trial court’s opinion on the matter and/or instruct the jury how to answer the question.

IV. Preservation of Error

a. Form of Complaints

i. Most bar exam questions are from this section
ii. TRCP 273 Jury Submissions: Either party may present to the court and request written questions, definitions, and instructions to be given to the jury; and the court may give them or a part thereof, or may refuse to give them, as may be proper. Such requests shall be prepared and presented to the court and submitted to opposing counsel for examination and objection within a reasonable time after the charge is given to the parties or their attorneys for examination. A request by either party for any questions, definitions, or instructions shall be made separate and apart from such party’s objections to the court’s charge. 
iii. TRCP 274 Objections and Requests: A party objecting to a charge must point out distinctly the objectionable matter and the grounds of the objection. Any complaint as to a question, definition, or instruction, on account of any defect, omission, or fault in pleading, is waived unless specifically included in the objections. When the complaining party’s objection, or requested question, definition, or instruction is, in the opinion of the appellate court, obscured or concealed by voluminous unfounded objections, minute differentiations or numerous unnecessary requests, such objection or request shall be untenable. No objection to one part of the charge may be adopted and applied to any other part of the charge by reference only. 
iv. TRCP 275 Charge read before Argument: Before the argument is begun, the trial court shall read the charge to the jury in the precise words in which it was written, including all questions, definitions, and instructions which the court may give 
v. TRCP 276 Refusal or Modification: When an instruction, question, or definition is requested and the provisions of the law have been complied with and the trial judge refuses the same, the judge shall endorse thereon “Refused,” and sign the same officially. If the trial judge modifies the same the judge shall endorse thereon “Modified as follows: (stating in what particular the judge has modified the same) and given, and exception allowed” and sign the same officially. Such refused or modified instruction, question, or definition, when so endorsed shall constitute a bill of exceptions, and it shall be conclusively presumed that the party asking the same presented it at the proper time, excepted to its refusal or modification, and that all the requirements of law have been observed, and such procedure shall entitle the party requesting the same to have the action of the trial judge thereon reviewed without preparing a formal bill of exceptions.
vi. 2 possible problems with a jury charge (these are Davis’ notes)

1. Something is in it but should not be in it:  “Defective”

a. You must:

i. Object

ii. Point out the problem

iii. Get a ruling

b. This procedure is good for either side…

c. You can do it in writing and get a ruling in writing, or you dictate it to court reporter.

2. Something is not in it: “Omitted”

a. If it’s your jury question…

i. You must
1. Object

2. Request a submission in substantially correctly worded form

3. Get a ruling

b. Other side’s jury question

i. You have a choice…

1. You can object and get a ruling

2. You can object, request in substantially correctly worded form, and get a ruling

c. Here, you can only do it in writing.

3. There is an exception:  You may complain for the first time at appeal that there was no evidence to support the submission or that the thing was conclusively proven, so it didn’t need to go to jury

vii. Failure to object to a charge before submission waives the objection

viii. A request for submission is the method of preserving the right to complain of omission of, or failure to submit an issue which is relied on by the complaining party.  Objection, however, is the proper method of preserving complaint as to (1) an issue actually submitted, but claimed to be defective or (2) failure to submit, where the ground of recovery or defense is relied on by the opposing party

ix. Preserving error on a jury charge: If a party wants to complain on appeal that there is an error in the charge that requires reversal, that party must point out the error to the trial judge before the charge is given to the jury.

x. There should be a test for determining if a party has preserved error in the jury charge, and that is whether the party made the trial court aware of the complaint, timely and plainly, and obtained a ruling. (Payne)

xi. To preserve a complaint about the charge, a party must sometimes request the inclusion of specific, substantially correct language in writing.

xii. The rules of procedure require that the judge endorse each request with specific language.

xiii. Sometimes a request is not sufficient and may not even be appropriate.  Counsel must object

1. Counsel should do both to CYA
xiv. The objection must be specific enough to call the court’s attention to the asserted error in the charge.

xv. It is not clear whether a request will serve as an objection or an objection as a request

xvi. The complaint to the charge that’s a defect is separate from a complaint to a charge with an omission.  You should keep the complaints separate.

1. If there is defective charge, you’re not allowed to submit a change.

2. Submission is for omitted problems, not defective problems

xvii. Using the rule is always correct, but sometimes if you screw up, you can use Payne.

xviii. Submitting a case to a jury: If you look at the elements of a cause of action, we would ask it in a broad form, but include an instruction that would include all of the elements of the cause of action.  Make sure every disputed issue is before the fact-finder in some method.  

V. The Effect of an Erroneous Charge

a. Remedy for Jury Charge Error—Remand or Render?

i. When there is an error in the charge properly preserved by the complainant, the SCt has held that the appellate court must remand to let the trial court try the case with the proper charge.  But, when the error makes the jury question immaterial, the question and answer to it should be ignored, and judgment rendered accordingly.

ii. Rule 276 requires a trial court to endorse refused requests Refused, and sign the same officially.  The rule provides that such endorsement preserves error.  This court has never held that the trial court’s endorsement is the only means of preserving error in refusing charge requests.

iii. A question is immaterial when it should not have been submitted, it calls for a finding beyond the province of the jury, such as a question of law, or when it was properly submitted but has been rendered immaterial by other findings. A question is defective, however, if it plainly attempts to request a finding on a recognized cause of action, but does so improperly.

iv. When a statutory cause of action is submitted, the charge should track the language of the provision as closely as possible

v. Omitted elements vs. Defects

1. If the ( does not seek submission of the missing element and the ( preserves the error pointing out the omitted element, the ( has waived the missing element.

b. Omissions from the Charge with no Error Preserved: Deemed Findings and Waived Grounds
i. TRCP 279 Omissions from the Charge: Upon appeal all independent grounds of recovery or of defense not conclusively established under the evidence and no element of which is submitted or requested are waived.  A claim that the evidence was legally or factually insufficient to warrant the submission of any question may be made for the first time after verdict, regardless of whether the submission of such question was requested by the complainant.
ii. The Deemed Finding Rule: Where issues are omitted which constitutes only a part of a complete and independent ground and other issues necessarily referable to that ground are submitted and answered, the omitted elements are deemed found in support of the judgment if no objection is made and they (the omitted elements) are supported by some evidence.

iii. Applies to an omitted jury question OR unanswered jury questions if they’re unanswered because of improper condition.

Chapter 7: Closing Argument

I. Rule 266 applies at the beginning of the case and gives the party with the burden the right to open and close the evidence and the argument.  

II. The plaintiff shall have the right to open and conclude both evidence and argument, unless the burden of proof on the whole case under the pleadings rests upon the defendant(s) admit that the plaintiff is entitled to recover as set forth in the petition.
III. Rule 269 is applied after the evidence is concluded

IV. The party having the burden of proof on the whole case shall be entitled to open and conclude the argument. 

V. Make sure that the other side is not arguing facts not in evidence, or that their rebuttal to your argument stays within the scope of your argument.

VI. If the argument is not harming you, let it go and reply to it later on.

a. Jurors are always suspicious of objections, especially if it’s about evidence (they think you’re hiding something).  

VII. During closing arguments, jurors get pissed if you object because they think that closing arguments should be read without notes and without interruption.  

VIII. At the time of the closing argument, jurors have already made up their minds.

IX. If the ( has the burden of proof on the whole case, including damages, at the time of final argument, he is entitled to open and close

X. Bring up these things in argument will get the case reversed: Race religion or sexual preference

XI. Improper arguments

a. Appeals to passion or prejudice

b. Outside the record

c. Abuse, name calling, etc

d. Reference to the Golden Rule (Christian morality)

e. Attorney’s personal opinion as to the truthfulness of a witness or other matter in issue

f. The claiming of a privilege

g. Opponent’s handling of a case

h. Appeal to juror’s self interest

i. Telling the jurors the effect of their answers

j. Inherently unfair argument (a catchall)

XII. It is no longer necessary that improper argument fit into one of these categories to authorize or require reversal

XIII. The test: the degree of prejudice flowing from the argument—whether the argument considered in it’s proper setting, was reasonably calculated to cause such prejudice to the opposing litigant that a withdrawal by counsel or an instruction by the court, or both, cold not eliminate the probability that it resulted in an improper verdict

XIV. Most improper argument is considered curable by instruction

XV. The best course is to preserve error by an objection and a request that the jury be instructed to disregard the improper comments

XVI. What is the best appellate posture for the TC loser with respect to objections and actions by the judge?  Counsel should object to each improper argument and request a curative instruction to the jury to disregard (which is overruled).  If no objections are made, the objection must be included (at the latest) in a motion for new trial.

XVII. Can curable error become incurable error at some point?  Yes.

XVIII. Generally, incurable argument is reversible error.

XIX. HARMLESS ERROR RULE:  In the case of an improper jury argument, the complainant must prove:

a. An error

b. That was not invited or provoked

c. That was preserved by the proper trial predicate, such as an objection, a motion to instruct, or a motion for mistrial, and

d. Was not curable by an instruction, a prompt withdrawal of the statement or a reprimand by the judge

e. That the argument by its nature, degree, and extent constituted reversibly harmful error.

i. How long the argument continued, whether it was repeated or abandoned and whether there was cumulative error are proper inquires.

f. The argument’s probable effect on a material finding (look at all the evidence for this one)

g. A reversal must come from an evaluation of the whole case, which begins with voir dire and ends with closing argument

h. From all these things, the complainant must show that the probability that the improper argument caused harm is greater than the probability that the verdict was grounded on the proper proceedings and evidence

i. Incurable Error: something that is too prejudicial to be cured by the instruction given

j. The injection of new and inflammatory matters in to the case through argument has in exceptional instances been regarded as incurable by instruction

i. An appeal to racial prejudice falls into the category

ii. The use in argument of “liar” “fraud” “cheat” and “imposter” in disregard of objections 

iii. Unsupported charge of perjury 

k. There are only rare instances of incurable harm from improper argument

XX. The complainant need not show that the argument is incurable if the court has overruled the objection and refused to give a curative instruction.  In such a case the TC has been given an opportunity to cure and has refused to do it.  Therefore, even a curable error can be the basis for reversal.  If the court has sustained the objection and given an instruction to disregard the argument, however appellant must show that the argument was too prejudicial to be cured by the instruction given—that is, it was incurable.

XXI. If no one objects, it must be incurable argument to get a reversal.

XXII. Courts do not tolerate any arguments that go to race or religion and take them as an incurable jury argument.  The objecting party did not get a ruling but because the argument was a plea to ethnic unity, the error was incurable and therefore a ruling on the objection was not necessary.  

XXIII. Problems p. 390

a. Attorney is giving the effect of the jury’s answer.  That is a very thin line that you have to watch very carefully.  Most jury argument is curable, and this is curable.  

b. Closing is improper because he is going outside the record.  He is also giving them the effect of their answer again. 

c. Rebuttal closing can only address what you said in your rebuttal argument.   

d. Since most jury argument is curable you should object because the jury will be instructed to disregard a statement.  

XXIV. Rebuttal argument is limited to replying to the counsel on the other side

XXV. Harmful error can occur in two situations:

a. The trial judge overruled a proper objection to an improper argument.  Thus there was no attempt to cure by instruction to the jury, and even a curable error could be harmful because there was no attempt to cure it

b. The trial judge sustained the objection but failed to grant a new trial.  An incurable error would be harmful in this situation.  Since they cannot be cured, the only relief available is a new trial.  The new trial is sought either by a motion for mistrial when the argument was made or a motion for new trial after the judgment was signed.  For incurable error, a motion for new trial after judgment alone is sufficient to preserve error.  This is one of the few times that error can be preserved without making an objection at the time the error occurred.  The rationale is that an objection would make no difference because the error was incurable.

c. Too many curable errors that create an incurable error.

XXVI. Davis says incurable jury arguments are always reversible.  

XXVII. Preserving error for appeal

a. There was error

i. Argument was improper and

ii. Was not invited or provoked (it is not improper to respond to another’s improper argument)

b. The error is properly preserved by proper trial objection

i. For most errors, an objection to the argument at the time improper argument is made is required, and if granted then make motion for instruction to disregard

ii. For incurable error, either

1. An objection and motion for mistrial at time improper argument is made, or

2. A motion for new trial after judgment

c. There must be harm

i. Look at the whole record

ii. Did the improper argument affect a material jury finding?  Was this a closely contested case or did the evidence clearly favor the appealing party?  If so, the argument probably caused an improper wrong verdict.

iii. Sometimes improper argument can be the straw that breaks the camel’s back.  Although alone not so bad as to be harmful, when taken with other errors the cumulative effect is harmful.

Chapter 8: The Jury Gets the Case

I. Managing the Jury’s Deliberations

a. Quotient verdict: an improper verdict that a jury arrives at by totaling their individual damage awards and dividing by the number of jurors

b. Rule 226a prohibits contact with attorneys and parties, discussion of the case with others, premature discussion by the jurors themselves, independent factual investigation, the relating of personal experience, speculation about matters not in evidence, and the reaching of a verdict by chance or by trading answers or by agreed quotient verdict

c. Juror Note-Taking

i. Texas courts are undecided about whether or not to allow it in civil trials.

ii. Why would one say it should not be allowed?  There is the danger that a juror could write down the wrong information and then rely on it later.

d. If juror’s can’t agree about testimony, they may have the testimony in question read back to them by the court reporter (Rule 287)

e. Hung Jury

i. TRCP 289 Discharge of Jury: The jury to whom a case has been submitted may be discharged by the court when they cannot agree and the parties consent to their discharge, or when they have been kept together for such time as to render it altogether improbable that they can agree, or when any calamity or accident may, in the opinion of the court, require it, or when by sickness or other cause their number is reduced below the number constituting the jury in such court.  The cause shall again be placed on the jury docket and shall again be set for trial as the court directs. 
ii. Trial judges realize that jurors disagree and the judges are reluctant to let the jury go.  Ten people are not going to agree right away most of the time.

iii. The general rule nationwide is that the judge may, within reasonable limits, mention such matters as the time and expense already spent on the case, the number of times it has been tried, and the fact that if the jury remains deadlocked the case will have to be tried again on the same pleadings and evidence.

iv. Rule 289 allows a deadlocked jury to be discharged by agreement of counsel or when they have been kept together for such time as to render it improbably that they can agree, or if the court thinks it’s necessary, or if someone gets sick.

v. Gov’t Code §62.020 Alternate Jurors:

1. Extra jurors may be called to sit as alternate jurors (in district court, 4 or less; in county court 2 or less)

2. Alternate jurors are selected in the same way regular jurors are.

3. They have to meet the same qualifications; they’re subject to the same examination and challenges; and they take the same oath

4. In the order they’re called, they replace jurors who are disqualified or are found unable to perform.  Replacement can only happen before deliberations begin

5. An alternate juror who does not replace a regular juror will be discharged once deliberations begin

6. Each side gets 1 additional peremptory challenge if 1 or 2 alternate jurors are to be impaneled.  (2 additional challenges, if there are 3 or 4 alternate jurors).  The additional challenge can only be used for the alternate jurors.

II. Defective Verdicts

a. Gap and Conflicts

i. TRCP 295 Correction of Verdict: If the purported verdict is defective, the court may direct it to be reformed. If it is incomplete, not responsive to the questions contained in the court’s charge, or the answers to the questions are in conflict, the court shall in writing instruct the jury in open court of the nature of the problem, provide the jury such additional instructions as may be proper, and retire the jury for further deliberations. 
ii. Three types of problem you can encounter with a defective verdict:

1. Unanswered questions – three ways:

a. Jury was not to answer it based on conditioning answers;

b. They simply could not agree; and

c. They overlook it.

2. Conflicting answers – one answer conflicts with another.  Can be spotted by looking at the charge and the possible answers the jury could come up with.  Do they result in a conflict?  If so you may be able to get a mistrial at that stage. Two types:

a. Regular conflict

b. Fatal conflict or irreconcilable conflict.

3. Jury question is not completely answered.  Most are yes or not but sometimes they have to write a sentence out and if that sentence is not complete that is a problem.  Look at the sentence very carefully.  

iii. The problems have to be timely raised or you have waived it.  Timely means before jury is discharged.

iv. When the jury returns the verdict the basic process is that the jury will announce ready and go into the jury box.  The entire jury charge is read.  You have your own copy of the charge and you should fill the answers in as they read the answers.  If there are problems bring it to the attention of the trial judge or you waive it.  Court will either receive the verdict or mistry the suit.  

v. A court cannot render a judgment based based on an incomplete jury verdict containing unanswered issues supported by some evidence, unless the issues are immaterial.  Issues are only immaterial if their answers can be found elsewhere in the charge or if they cannot alter the effect of the verdict. 

vi. When there is a proper objection to unanswered Qs, the court’s duty is to send the jury back to re-deliberate. 

vii. If the court does that and they are unable to answer the Qs still, or if the court asks the jury if they can answer it and they say no, the court has two choices:

1. Render a judgment (WRONG CHOICE unless the answers are immaterial); or

2. Enter a mistrial – deciding the unanswered Qs are material.

viii. Can unanswered jury questions be deemed?  No, not unless they were improperly conditioned.

ix. It can only be improperly conditioned when:

1. Condition deprives P of a ground of recovery;

2. If you have defenses and the conditioning deprives D of a ground of defense;

3. It advises the jury of the legal effect of their answers.  That is rare.

4. A comment on the weight of the evidence in the charge.  Davis has never found a case on point with this.

x. Mistrial is the only answer to a truly fatal conflict.  

xi. If the jury leaves out a critical answer and the proponent fails to complain before the jury is discharged (so that the jury can be sent back to deliberate further) the answer is waived.  

xii. The rules make the judge the fact-finder for missing questions but not for missing answers.  There is an exception: a missing jury answer is not waived, even though the proponent has not complained, if an erroneous conditioning instruction has withheld it from the jury’s consideration.  In such a case the question is treated exactly as if it had never been in the charge at all.  Rule 279 applies and the trial judge can supply the missing answer.

xiii. Test to determine whether two jury answers are materially conflicting:  Assume jury answer A and jury answer B are in conflict.

1. The court first considers the case outcome by placing answer A but not answer B with the rest of the jury’s answers and determines the case outcome dictated by those answers

2. It then reverses the answers (A is out and B is in) and determines the outcome

3. If the outcomes are different, there is a material conflict

b. Verdict Rendered by Less than Twelve Jurors

i. TRCP 293 When the Jury Agree: When the jury agree upon a verdict, they shall be brought into court, deliver their verdict to the clerk; and if they state that they have agreed, the verdict shall be read aloud by the clerk. If the verdict is in proper form, no juror objects to its accuracy, no juror represented as agreeing thereto dissents therefrom, and neither party requests a poll of the jury, the verdict shall be entered upon the minutes of the court.  
ii. TRCP 294 Polling the Jury: Any party shall have the right to have the jury polled. A jury is polled by reading once to the jury collectively the general verdict, or the questions and answers thereto consecutively, and then calling the name of each juror separately and asking the juror if it is the juror’s verdict. If any juror answers in the negative when the verdict is returned signed only by the presiding juror as a unanimous verdict, or if any juror shown by the juror’s signature to agree to the verdict should answer in the negative, the jury shall be retired for further deliberation.
iii. Often cases are very disturbing to jurors.  But only at the point where the juror cannot function is when the juror can be discharged.

iv. The judge can only discharge up to 9 jurors under this exclusion, even over objection.  If you only have 9 jurors the verdict has to be unanimous.  If 4 jurors are let go then if a party objects the judge must grant a mistrial.  

III. Proving Jury Misconduct

a. TRCP 324(b)(1) Prerequisites of Appeal (b) Motion for New Trial Required. A point in a motion for new trial is a prerequisite to the following complaints on appeal: (1) A complaint on which evidence must be heard such as one of jury misconduct or newly discovered evidence or failure to set aside a judgment by default…
b. TRCP 327 For Jury Misconduct: (a) When the ground of a motion for new trial, supported by affidavit, is misconduct of the jury or of the officer in charge of them, or because of any communication made to the jury, or that a juror gave an erroneous or incorrect answer on voir dire examination, the court shall hear evidence thereof from the jury or others in open court, and may grant a new trial if such misconduct proved, or the communication made, or the erroneous or incorrect answer on voir dire examination, be material, and if it reasonably appears from the evidence both on the hearing of the motion and the trial of the case and from the record as a whole that injury probably resulted to the complaining party. (b) A juror may not testify as to any matter or statement occurring during the course of the jury’s deliberations or to the effect of anything upon his or any other juror’s mind or emotions as influencing him to assent to or dissent from the verdict concerning his mental processes in connection therewith, except that a juror may testify whether any outside influence was improperly brought to bear upon any juror. Nor may his affidavit or evidence of any statement by him concerning a matter about which he would be precluded from testifying be received for these purposes.
c. TRE 606 Competency of Jury as a Witness: 
i. (a) At the Trial. A member of the jury may not testify as a witness before that jury in the trial of the case in which the juror is sitting as a juror. If the juror is called so to testify, the opposing party shall be afforded an opportunity to object out of the presence of the jury. 
ii. (b) Inquiry Into Validity of Verdict or Indictment. Upon an inquiry into the validity of a verdict or indictment, a juror may not testify as to any matter or statement occurring during the jury’s deliberations, or on any juror’s mind or emotions or mental processes, as influencing any juror’s as-sent to or dissent from the verdict or indictment. Nor may a juror’s affidavit or any statement by a juror concerning any matter about which the juror would be precluded from testifying be admitted in evidence for any of these purposes. However, a juror may testify: (1) whether any outside influence was improperly brought to bear upon any juror; or (2) to rebut a claim that the juror was not qualified to serve.
d. TRAP 44.1(a) (b is above already) Reversible Error in Civil Cases: (a) Standard for Reversible Error. No judgment may be reversed on appeal on the ground that the trial court made an error of law unless the AC concludes that the error complained of: (1) probably caused the rendition of an improper judgment; or (2) probably prevented the appellant from properly presenting the case to the AC. 

i. Rules 606(b) and 327(b) prohibit considering testimony about matters and statements occurring during the course of the jury’s formal deliberations.

ii. A juror may testify about jury misconduct provided it does not require going into deliberations.  

iii. Anything that occurs outside the deliberation process can be testified about, subject to the rules of evidence.

iv. TRCP 327(b) and TRE 606(b) contemplate that an outside influence originates from sources other than the jurors themselves. 

v. An alleged conversation between jurors during a trial break between jurors during a trial break should not be considered deliberations.

vi. The TRCPs use the term deliberations as meaning for formal jury deliberations—when the jury weighs the evidence to arrive at a verdict.

vii. Majority says deliberations begin when the jury retires.  Davis says deliberations end when they are discharged.  

viii. TRCP 327(b) refers to formal deliberation and not incidental discussions that might occur between jurors during trial

ix. Non-jurors can testify (subject to the rules of evidence) as to juror misconduct.  This includes clerks, bailiffs, etc.

x. Voir dire can be looked at for misconduct

xi. Misconduct can occur anytime between filling out the jury form and being discharged.

e. Shadow Jury: A group of mock jurors paid to observe a trial and report their reactions to a jury consultant hired by one of the litigants.  The shadow jurors, who are matched as closely as possible to the real jurors, provide counsel with information about the jury's likely reactions to the trial. 
f. Misconduct Rule: Juror misconduct will warrant a new trial if the moving party establishes the misconduct (1) occurred, (2) was material, and (3) probably caused injury

i. The presumption of harm is rebuttable

ii. Intent of this rule: to presume harm when favors have been exchanged

g. “Special Favor” is a type of misconduct.

h. Texas courts recognize that inferences of prejudice and unfairness from an overt act directed at the jury may be so highly prejudicial that the burden of establishing harm is met with nothing more.

i. If the juror has no idea who someone who asks a favor is affiliated with, there is less harm, because it could not affect their vote.

j. Degree of favor is irrelevant.

k. Texas rules limit evidence of jury misconduct to outside influences

l. Federal rules allow evidence of jury misconduct from outside influences and extraneous prejudicial information improperly brought to the jury’s attention

m. Juror’s mental processes are not allowed to be a basis for a finding of misconduct

i. So, a juror’s misunderstanding about the charge or the evidence was immaterial

ii. Rationale: because juror’s could then find out the effect of their answers and change their minds and impeach their own verdict

n. Jurors can never be considered outside influence.

o. Problems p.425

i. (1) Q: The jury has a problem understanding unavoidable accident and sends out a note to the judge.  It’s lunch time and the judge knows he couldn’t talk to the attorneys for an hour, so the judge stuck his head inside the jury room and said “Unavoidable accident just means it wasn’t anybody’s fault.  You know, stuff happens.”  You are retained on appeal for (, who lost on the jury’s verdict.  What do you tell your client?  A: Any instructions to the jury should be in open court in the presence of both attorneys.  The “stuff happens” remark is a comment on the weight of the evidence.  ( should ask for a mistrial before the judgment.  This should not have been ex parte.  Should you ask for a correcting instruction?  No—it’s emphasizing the problem.

ii. (2)(a) Q: Juror says “I went by and looked at the building.  The cracks are not nearly as bad as they appear in the exhibits.  I’m a plasterer and I could fix the whole thing in a day.”  A:  This is misconduct, but it cannot be attacked, because it happened during jury deliberations, so no one can testify about it. 

iii. (2)(b) Q: Juror says “all doctors carry at least $3M in insurance.”  Discussion ensues and all jurors agree that it’s more like $5M but decide to award $4.5M so the doctor won’t suffer personally.  A:  It’s during deliberations so nothing can be done.

iv. (3) Q: The jury returns its verdict having failed to answer the question on amount of damages (an answer critical to ().  No one protests and the jury is discharged.  A: if no one protests, it’s waived.

v. (4)(a) Q: Suppose that in the foregoing situation, (’s counsel objects to receipt of the incomplete verdict and moves that the jury be sent back for further deliberations.  The court refuses, dismisses the jury and renders judgment for (.  What result?  A:  A mistrial should be granted.  Since this is preserved on appeal, it should be reversed.

vi. (4)(B) Q: Suppose that in the foregoing situation, (’s counsel objects to receipt of the incomplete verdict and moves that the jury be sent back for further deliberations.  The court grants the motion and instructs the jury to go back and deliberate further.  The presiding juror says “Your honor, we didn’t answer the question because we have been deadlocked on it for three days.  Tempers are bad and no one will budge.”  The court says they’re going to stay there until they render a verdict or hell freezes over.  The jury deliberates further and has a verdict in 4 hours. What will be the question for the appellate court?  The answer?  A: Abuse of discretion?  Yes, forcing the jury to return a verdict is an abuse of discretion.

vii. (5) Q:  In preparing a motion for new trial, you realize for the first time that two of the jury’s answers are clearly in conflict and you include that ground in the motion.  Your client wants to know whether this will result in a new trial.  What do you tell her?  A:  A motion for new trial comes into play after the judgment is signed.  This has very little chance of being successful because no one objected and the error is not preserved.  The attorney screwed up.

Chapter 9:  Judgments and Post Judgment Motions

I. Civil Judgments

a. TRCP 301 Judgments:  The judgment of the court shall conform to the pleadings.  Only one final judgment shall be rendered in any cause except where it is otherwise specially provided by law. 

b. TRCP 305 Proposed Judgment: Any party may prepare and submit a proposed judgment to the court for signature. Each party who submits a proposed judgment for signature shall serve the proposed judgment on all other parties to the suit who have appeared and remain in the case. 
c. TRCP 306 Recitation of Judgment: The entry of the judgment shall contain the full names of the parties, as stated in the pleadings, for and against whom the judgment is rendered.
d. TRCP 306a Periods to Run from Signing of Judgment 
i. Beginning of Periods. The date of judgment or order is signed shall determine the beginning of the periods prescribed by these rules. 
ii. Date to Be Shown. Judges, attorneys and clerks are directed to use their best efforts to cause all judgments, decisions and orders of any kind to be reduced to writing and signed by the trial judge with the date of signing stated therein. If the date of signing is not recited in the judgment or order, it may be shown in the record by a certificate of the judge or otherwise; provided, however, that the absence of a showing of the date in the record shall not invalidate any judgment or order. 
iii. Notice of Judgment. When the final judgment or other appealable order is signed, the clerk of the court shall immediately give notice to the parties or their attorneys of record by first-class mail advising that the judgment or order was signed. 
iv. No Notice of Judgment. If within twenty days after the judgment or other appealable order is signed, a party adversely affected by it or his attorney has neither received the notice required by paragraph (3) of this rule nor acquired actual knowledge of the order, then with respect to that party all the periods mentioned in paragraph (1) shall begin on the date that such party or his attorney received such notice or acquired actual knowledge of the signing, whichever occurred first, but in no event shall such periods begin more than ninety days after the original judgment or other appealable order was signed. 
v. Motion, Notice and Hearing. In order to establish the application of paragraph (4) of this rule, the party adversely affected is required to prove in the trial court, on sworn motion and notice, the date on which the party or his attorney first either received a notice of the judgment or acquired actual knowledge of the signing and that this date was more than twenty days after the judgment was signed. 
vi. Nunc Pro Tunc Order. When a collected judgment has been signed after expiration of the court’s plenary power pursuant to Rule 316, the periods mentioned in paragraph (1) of this rule shall run from the date of signing the corrected judgment with respect to any complaint that would not be applicable to the original document. 
1. Nunc Pro Tunc: now for then

vii. When Process Served by Publication. With respect to a motion for new trial filed more than thirty days after the judgment was signed pursuant to Rule 329 when process has been served by publication, the periods provided by paragraph (1) shall be computed as if the judgment were signed on the date of filing the motion.
e. Judgment vs. Decree vs. Order

i. Judgment: the final decisive act of a court in defining the rights of the parties

1. All judgments are orders, but an order is not necessarily a judgment.

ii. Decree: used to describe any court order

iii. Order: a judge’s written direction

f. Three stages of judgments:

i. Rendition: makes it effective

1. Judgment is rendered when the trial court officially announces its decision in open court (orally) or by written memorandum filed with the court

2. Docket sheet usually reflects oral rendition, but the docket sheet entry is not the judgment

3. Once there is a rendition, the judgment will be reduced to writing.  All judgments must be reduced to writing.

ii. Signing: starts appellate time tables

1. This is when appellate deadlines begin to run

iii. Entry: no consequence for us

1. This can occur after signing

2. This is when the court clerk makes a note that the judgment is pronounced

3. Failure to enter judgment does not destroy the appellate court’s jurisdiction

g. Types of judgments

i. Nonsuit

ii. Involuntary dismissal 

iii. Dismissal for want of prosecution

iv. Agreed or consent judgments

v. Default judgments

1. Three types:

a. No answer

b. Nihil dicit: defendant files something, but nothing to the merits.  Procedurally, it’s treated as a no answer

c. Post-answer default: defendant answers but fails to appear at trial.  Plaintiff must still prove his case.

vi. Summary judgments

vii. Judgment after trial

viii. Judgment notwithstanding the verdict

h. Costs of court

i. Awarded to successful party

ii. Includes filing fees, service fees, court reporter fees, other fees paid to court officers

iii. The TC can refuse to order that the winning party recover costs for good cause shown

i. Notice of Judgment

i. The clerk has to send notice of judgment to parties/attorneys via first class mail

ii. No notice of judgment does not keep the judgment from becoming final.  It may affect the remedy to set it aside.

iii. If a party does not learn of the judgment within 20 days after the judgment is signed, the time periods for finality and appeals begin to run on the date that the party actually learned of the judgment, but in no event later than 90 days after the date the judgment was signed.

II. Motions for Judgment and for Judgment n.o.v.

a. To preserve a complaint for appellate review, a party must present to the trial court a timely request, motion, or objection, state the specific grounds therefore, and obtain a ruling.

b. Whether a particular remedy is available under a statute is a question of law.  

c. To be entitled to submission of a jury issue, the issue must have been plead.  But if the opposing party fails to object to the lack of pleading the issue, it’s waived.

d. The final judgment of the TC must conform to the pleadings, the evidence, and the verdict. 

e. The pleadings invoke the TC’s jurisdiction to support the judgment, and prevent the TC from granting a judgment in favor of a party which is not supported by the pleadings

f. The parties can amend their pleading post-trial but before judgment and even post-judgment, as long as it’s within the trial court’s plenary power.

g. On appeal, pleadings will be liberally construed to support the judgment, especially in the absence of special exceptions or any other complaint regarding the pleadings or their amendment

h. If a party pleads the wrong theory and tries its case on the wrong theory, they’re stuck… a party is not entitled to judgment on a viable but unpleaded theory.

i. What is the only objection you can make to a jury charge that you can make after verdict but before rendition of the judgment?  Legal sufficiency of the evidence.

j. Every error (except fundamental error) must be made to the trial court and a ruling obtained.  Not getting a ruling waives the objection.

k. Important Notes below…

l. J.n.o.v. vs. Motion to disregard certain of the jury’s answers to the charge and a motion for judgment pursuant thereto

i. J.n.o.v. may ignore some or all answers of the jury, but asks for a judgment in spite of the verdict

ii. The motion to disregard asks for a judgment according to the verdict, including some but not all of the jury’s answers

m. A no evidence challenge to a jury’s answer may be made by motion for j.n.o.v. or a motion to disregard on no evidence grounds.  The only difference is in the form of the motion.  The motion for j.n.o.v. asks for a judgment.  The motion to disregard must be accompanied by a motion for judgment.

n. If there are errors in the jury charge and no one objects, and then someone wants a motion for new trial or j.n.o.v. based on no evidence/insufficiency of the evidence.  What will the courts look at for sufficiency of the evidence?  The defective charge, because error is not preserved.

o. Typical Sequence

i. Verdict comes in, and there is no dispute about what judgment results…

1. Judge orders victor to prepare judgment

2. A few days later the victor signs it then submits the judgment form to the loser who will sign it too

3. Judge signs it and filed with court papers

4. To protect against a later controversy over the starting date for the appellate timetable, the victor should give formal notice to the loser of the date the judgment was signed

ii. If there is a dispute…

1. Both parties will probably file motions

2. If a party files a wrong motion, do they waive the right motion?  No.

p. For a judgment to be a true j.n.o.v., the court must ignore a finding that is material in the sense that it would have compelled a different result if honored.  The TC cannot disregard material findings on its own motion.  When a material jury answer is ignored because there is no evidence or conclusive evidence on the issue, Rule 301 controls and a motion of j.n.o.v. is required.

q. There are 3 necessary elements which must be included in a motion to disregard findings.  The motion must:

i. Designate the finding(s) which the court is called upon to disregard

ii. Specify the reason why the finding(s) should be disregarded

iii. Contain a request for that judgment be entered on the remaining findings after the specific findings have been set aside or disregarded

r. Tex SCt said that a jury’s answers to questions in the charge may only be disregarded if they have no support in the evidence or if they are immaterial.

s. Defective Question vs. Immaterial Question

i. A question is defective if it plainly attempts to request a finding on a recognized cause of action, but do so improperly.  A defective question may not be disregarded, because it’s considered to be material.

ii. A question is immaterial when it should not have been submitted, it calls for a finding beyond the province of the jury (such as a question of law), or when it was properly submitted but has been rendered immaterial by other findings.

t. The court can disregard immaterial jury findings and grant judgment on other answers on its own motion

u. A motion for judgment on the verdict is a waiver of j.n.o.v. 

i. There is a rule that if you ask for a motion for judgment on the verdict, you waive any complaint that the evidence does not support the judgment.  Why?  Because you can’t have it both ways.

ii. It’s okay to put in the motion for judgment on the verdict that your party did not believe there was enough evidence to support the judgment.  So if you put it in the motion, it’s not a waiver.

iii. Why is allowed in the motion, but not in the brief?  Because courts do not have to read, or follow, briefs… but they do have to read motions.

v. Invited error: an error that a party cannot complain of on appeal because the party, through conduct, encouraged or prompted the trial court to make the erroneous ruling

i. One can request a jury question on an issue and later claim that there was no evidence to support the answer (or that conclusive evidence governs the answer)

w. Where there are conflicting findings, if either finding is material, they both are.  That is, a court may not resolve conflicting findings on a material issue by disregarding one of the findings and entering judgment on the verdict.  However, if only one of the findings has no support in the evidence, then the court may resolve the conflict by disregarding it under Rule 301’s procedure

x. A reluctant judge may be compelled by mandamus to proceed to judgment.  The mandamus order will not ordinarily compel a specific judgment but will direct the trial court to render judgment for the party in whose favor the verdict points unless on appropriate proceedings it is found that the j.n.o.v. should be rendered.

i. The entering of a judgment is ministerial.

y. What happens if you have alternative theories?  You’re not required to elect either one if the factfinder finds for both.  The rule is that if the party fails to elect which they want, the court is to enter the one that’s most favorable to the party.

i. You can’t recover on both (called double recovery).

ii. But make sure all alternative theories are in the judgment

z. When a party tries a case on alternative theories of recovery and a jury returns favorable findings on 2+ theories, the party has a right to a judgment on the theory entitling him to the greatest or most favorable relief

aa. When the jury returns favorable findings on two or more alternative theories, the prevailing party need not formally waive the alternative findings.  That party may seek recovery under an alternative theory if the judgment is reversed on appeal

ab. Before a party may complain by cross-point on appeal, the error must have been brought to the trial court’s attention

ac. On Bar: while motions for j.n.o.v. and for judgment on the verdict are customarily made before judgment, nothing prevent these motions from accompanying a motion to vacate or set aside an initial judgment which has already been signed. The TC may act on such motions during the period of plenary jurisdiction following the signing of the original judgment—30 days unless extended by motions for new trial or motions to modify the judgment.

III. Motions for New Trial
a. TRCP 321 Form: Each point relied upon in a motion for new trial or in arrest of judgment shall briefly refer to that part of the ruling of the court, charge given to the jury, or charge refused, admission or rejection of evidence, or other proceedings which are designated to be complained of, in such a way that the objection can be clearly identified and understood by the court. 

b. TRCP 322 Generality to be Avoided: Grounds of objections couched in general terms shall not be considered by the court. 

c. TRCP 324 Prerequisites of Appeal: 
i. Bar question: When do you have to have a motion for new trial in order to complain?  Answer: see section b below.

ii. (a) Motion for New Trial Not Required. A point in a motion for new trial is not a prerequisite to a complaint on appeal in either a jury or a non-jury case, except as provided in subdivision (b). 
iii. (b) Motion for New Trial Required. A point in a motion for new trial is a prerequisite to the following complaints on appeal: 

1. A complaint on which evidence must be heard such as one of jury misconduct or newly discovered evidence or failure to set aside a judgment by default; These are examples and are not exhaustive; Added by case law: lack of consent to an agreed judgment and a challenge to the amount of a guardian ad litem’s award
2. A complaint of factual insufficiency of the evidence to support a jury finding; 

3. A complaint that a jury finding is against the overwhelming weight of the evidence; 
4. A complaint of inadequacy or excessiveness of the damages found by the jury; or 

5. Incurable jury argument if not otherwise ruled on by the trial court. 

iv. (c) Judgment Notwithstanding Findings; Cross-Points. When judgment is rendered n.o.v. or notwithstanding the findings of a jury on one or more questions, the appellee may bring forward by cross-point contained in his brief filed in the AC any ground which would have vitiated the verdict or would have prevented an affirmance of the judgment had one been rendered by the trial court in harmony with the verdict, including although not limited to the ground that one or more of the jury’s findings have insufficient support in the evidence or are against the overwhelming preponderance of the evidence as a matter of fact, and the ground that the verdict and judgment based thereon should be set aside because of improper argument of counsel. The failure to bring forward by cross-points such grounds as would vitiate the verdict shall be deemed a waiver thereof; provided, however, that if a cross-point is upon a ground which requires the taking of evidence in addition to that adduced upon the trial of the cause, it is not necessary that the evidentiary hearing be held until after the appellate court determines that the cause be remanded to consider such a cross-point. 
d. TCRP 326 Not More Than Two:  Not more than two new trials shall be granted either party in the same cause because of insufficiency or weight of the evidence.

e. IMPORTANT RULE: TRCP 329b Time for Filing Motions:  The following rules shall be applicable to motions for new trial and motions to modify, correct, or reform judgments (other than motions to correct the record under Rule 316) in all district and county courts: 

i. (a) A motion for new trial, if filed, shall be filed prior to or within thirty days after the judgment or other order complained of is signed. 

ii. (b) One or more amended motions for new trial may be filed without leave of court before any preceding motion for new trial filed by the movant is overruled and within thirty days after the judgment or other order complained of is signed. 

iii. (c) In the event an original or amended motion for new trial or a motion to modify, correct or reform a judgment is not determined by written order signed within seventy-five days after the judgment was signed, it shall be considered overruled by operation of law on expiration of that period. 

iv. (d) The trial court, regardless of whether an appeal has been perfected, has plenary power to grant a new trial or to vacate, modify, correct, or re-form the judgment within thirty days after the judgment is signed.

1. An appeal is perfected when the AC has some power over the case… this is when a party files notice of appeal

2. For 30 days after judgment signed, no matter what, the TC has power.  After 30 days, no power to set aside if no one has filed post-trial judgment.  But the TC still has other powers (sanctions, ordering discovery, etc.)

v. (e) If a motion for new trial is timely filed by any party, the trial court, regardless of whether an appeal has been perfected, has plenary power to grant a new trial or to vacate, modify, correct, or reform the judgment until thirty days after all such timely-filed motions are overruled, either by a written and signed order or by operation of law, whichever occurs first. 

1. If someone timely files post-judgment motion, the court’s plenary power is immediately expanded for 30 days from the date the motion is ruled on.

2. Ex:  Judgment signed on day 0.  Post trial motion filed on day 10.  The court rules on the motion on day 50.  When is the TC’s plenary power extended to?  Day 80 (day 50 + 30 days).
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vi. (f) On expiration of the time within which the trial court has plenary power, a judgment cannot be set aside by the trial court except by bill of re-view for sufficient cause, filed within the time allowed by law; provided that the court may at any time correct a clerical error in the record of a judgment and render judgment nunc pro tunc under Rule 316, and may also sign an order declaring a previous judgment or order to be void because signed after the court’s plenary power had expired. 

1. These are exceptions to (a) to (g)

2. If court grants new trial after plenary power is over, it’s a void order.  But the rulemakers says that the court has the power to set aside the previously void order.

vii. (g) A motion to modify, correct, or reform a judgment (as distinguished from motion to correct the record of a judgment under Rule 316), if filed, shall be filed and determined within the time prescribed by this rule for a motion for new trial and shall extend the trial court’s plenary power and the time for perfecting an appeal in the same manner as a motion for new trial. Each such motion shall be in writing and signed by the party or his attorney and shall specify the respects in which the judgment should be modified, corrected, or reformed. The overruling of such a motion shall not preclude the filing of a motion for new trial, nor shall the overruling of a motion for new trial preclude the filing of a motion to modify, correct, or re-form. 

1. These are motions to fix the judgment.  They work on the same timetable as motions for new trial.

viii. (h) If a judgment is modified, corrected or reformed in any respect, the time for appeal shall run from the time the modified, corrected, or re-formed judgment is signed, but if a correction is made pursuant to Rule 316 after expiration of the period of plenary power provided by this rule, no complaint shall be heard on appeal that could have been presented in an appeal from the original judgment. 

1. You can get two judgments… the first will be set aside and the second will be the valid one.  The second judgment will be used for calculating time.

ix. A motion for new trial should include the words “for good cause”

x. Motions for new trial delay appeal so you have more time to prepare.

1. A motion for new trial is NEVER a frivolous pleading, so you won’t get sanctioned.

f. Grounds

i. It is incumbent upon a party who seeks a new trial on the ground of newly discovered evidence to satisfy the court that:

1. The evidence has come to his knowledge since the trial

2. That it was not owing to the want of due diligence that it did not come sooner

3. That it is not cumulative

4. That it is so material that it would probably produce a different result if a new trial were granted

ii. Whether a motion for new trial on the ground of newly discovered evidence will be granted or refused is generally a matter addressed to the sound discretion of the trial court, and the trial court’s action will not be disturbed on appeal absent an abuse of discretion.

iii. In passing on a motion for new trial on the ground of newly discovered evidence, the court will take into consideration the weight and the importance of the new evidence and its bearing in connection with the evidence received at trial.

iv. The motion for new trial is required to preserve errors for which there has been no prior opportunity to present them to the trial judge

v. A motion for new trial can be used to present any error to the judge even if he’s already ruled on the issue.  Why?  Because occasionally, the judge may decide an error is more egregious than originally though and grant a new trial on that basis.

g. Trial Court Authority

i. Limited Review

1. Mandamus is available to require the TC to set aside an order for new trial and enter a judgment on the verdict where a 

a. TC refused to enter judgment on a jury verdict, but 

b. Sets such verdict aside and declares a new trial on the ground that a material conflict exists in the answers of the jury to certain special issues, and

c. When no such conflict existed

2. If he acts within the time provided by law, the trial judge has the power and authority to grant new trials after the entry of judgment, either on his own motion or on motion filed by a party to the suit, and it is not controlling to the exercise of his jurisdiction whether he does or does not state a reason or whether the reason stated by him is right or wrong.

3. The general rule is that an AC will not review by mandamus an action of the TC granting a new trial while the TC still has jurisdiction.  The discretion and judgment of the TC in granting a new trial cannot be controlled or directed by mandamus

4. There are 2 instances where any AC has ever directed the TC to set aside its order granting a motion for new trial

a. When the TC’s order was wholly void as where it was not entered in the term in which the trial was had, and

b. Where the TC has granted a new trial specifying in the written order the sole ground that the jury’s answers to special issues were conflicting

5. TC’s can order a new trial either on motion or on its own initiative in several instances (see the rules) including “good cause”

6. In Texas, the granting of a new trial cannot be reviewed on appeal.

7. In the dissent’s view, a motion for new trial must clearly state the grounds urged

8. What is not good cause to grant a new trial?

a. False reason 

b. Irreconcilable conflict in a jury’s findings

c. Party’s refusal to accept a remittitur

9. The TC’s discretion to grant a new trial is such that any reason (even a wrong one) or no reason at all will suffice.  There’s controversy over this rule.

10. The filing of a motion for new trial solely in order to extend the appellate deadlines is a matter of right whether or not there is a reasonable basis for it

11. Rule 326 limits the number of retrial based on factual sufficiency to 2.  The rule doesn’t say what happens the 3rd time the case is tried with the same insufficient evidence.  

12. Mandamus ordinarily is not available to review an order granting a new trial, but it’s available to challenge a void order.  A void order is one not entered in the term in which the trial was had… i.e. when the court attempts to grant a motion for new trial after its plenary power has expired.

ii. Timing & Plenary Power

1. Plenary power: power that is broadly construed.

a. Power to modify, correct, vacate, or reform the judgment

b. TC’s have 30 days of plenary power after a final judgment is signed

2. The time to file motions for new trial is within 30 days after the date the judgment is signed.  This is important because a motion filed after the deadline has expired is a nullity.  Why?  Because the TC has no jurisdiction to hear it.

3. If a motion for new trial or a motion to modify, correct, or reform the judgment is filed within 30 days after the judgment signing, the TC’s plenary power is extended until 30 days after all such timely motions are overruled.  If the motion is granted, the court’s plenary jurisdiction continues because the original judgment is vacated and is no longer in effect.

4. Motions can be overruled by a written and signed order, or if there is no written and signed order, the motion is overruled by operation of law 75 days after the judgment was signed.

5. In cases where the ( was served by publication and did not appear in person or by an attorney, the ( has 2 years to file a motion for new trial

6. A party with late notice of judgment—having first learned of the judgment between 20 and 90 days after the judgment was signed—has additional time to file a motion for new trial.  In such a case, time periods run from the date the party learned of the judgment instead of the date the judgment was signed.

7. If a timely motion for new trial is filed, amended motions may be filed without leave of court if filed within 30 days of the date the judgment is signed and before the original motion is overruled.

a. A late filed amended motion made without leave is null

8. Untimely motions can be used as a guide to the TC to exercise its plenary powers, but it’s a nullity for purposes of preserving issues for appeal

9. A premature motion is a motion filed too early.  A premature motion for new trial is not a nullity but is deemed timely filed immediately after the judgment is signed.

10. What happens if a losing ( files a motion for new trial (thus potentially extending the court’s combined primary and plenary jurisdiction to 105 days from the date the judgment was signed) and then withdraws the motion?  Does the trial court’s extended jurisdiction remain in place or does it shrink to the 30 days after signing which applied when there was no motion for new trial?  It shrinks to the original 30 day plenary period.

IV. Motions to Modify or Correct Judgment

a. Timing and Plenary Power

i. The trial court may act to withdraw or change a judgment at any time during the court’s primary or plenary jurisdiction

ii. A motion to modify stands apart from a motion for new trial.  The court’s denial of one does not prejudice the other.

iii. If the trial court modifies a judgment, it should sign a new judgment and expressly vacate the old one.  This starts the jurisdictional time clock running again.

iv. You can file both a motion for new trial and a motion to modify.  As long as you’re within plenary power.  So filing both would extend plenary power twice.  This will not result in extending plenary power forever because 105 days is the max.

v. If the last day of a count is on a weekend or legal holiday, the court’s plenary power extends to the following work day.

vi. The SCt has held that under 329b(h), any change in the judgment, whether or not the change is material or substantial, will restart the appellate timetable.  But only a motion that seeks a substantive change in the judgment will extend the court’s plenary power under 329b(g)

vii. The modification of a judgment nunc pro tunc vs. Motion to Modify

1. Nunc pro tunc entries can be made at any time after it has lost jurisdiction of the judgment, but only in order to correct clerical errors

a. You cannot fix judicial errors after losing plenary power

2. Nunc pro tunc correction may be made while the case is pending on appeal, but not after an appellate court has remanded for new trial

3. Motion to modify is a new judgment signed within plenary power AND it makes a substantive change.  Motion to modify can fix judicial and clerical errors.

viii. Clerical vs. Judicial Errors (Question of Law)

1. Clerical errors: omissions or misstatements like names of parties, amounts of judgment, date from which interest is to be calculated…

a. Clerical errors are within the reach of nunc pro tunc

b. Clerical errors occur when rendition is reduced to writing, but writing does not reflect rendition

2. Judicial errors: made when the court has considered a legal issue and made a decision on it, like errors as an unsupported aware of interest or a finding that the defendant failed to appear, even though he did.

a. Judicial errors are outside the reach of nunc pro tunc

b. Remittur

i. TRCP 315 Remittitur: Any party in whose favor a judgment has been rendered may remit any part thereof in open court, or by executing and filing with the clerk a written remittitur signed by the party or the party’s attorney of record, and duly acknowledged by the party or the party’s attorney. Such remittitur shall be a part of the record of the cause. Execution shall issue for the balance only of such judgment. 
ii. There is not a rule to add to a judgment (additur).  If damages are too small, a new trial can be ordered because “damages are against great weight and preponderance of the evidence.”

iii. SCt does not have power to grant remittitur, it’s a fact question.

iv. HYPO:  You represent (.  Jury awards $100K.  You think it’s excessive by $25K.  You file a motion for new trial.  You have to tell the TC what you think is excessive.  If TC agrees, it suggests to ( to remit $25K.  (TC can suggest any amount it does not have to be amount ( said.)  If ( agrees, TC will deny motion for new trial and judgment is still in place… it will not be modified, but ( will file a remittitur in court’s record.  If ( does not agree to remittitur, new trial can be granted.  If ( agrees with $20K not $25K, ( can appeal and AC can determine $ by modifying judgment.

v. The trial judge has no authority to change a jury award; he cannot compel a remittitur, but he can suggest it

vi. AC’s also have the power to suggest a remittitur in lieu of a new trial, whether or not the TC has done so.

vii. AC action regarding remittiturs is reviewable by the SCt

viii. TRCP 440/TRAP 46

ix. The remittitur process:

1. Trial Court Level

a. ( will request remittitur

b. The TC will examine all the evidence in the record to determine whether sufficient evidence supports the damage award, 

c. The TC will remit only if some portion is so factually insufficient or so against the great weight and preponderance of the evidence as to be manifestly unjust.  

d. Thereafter, (’s only options are to remit the suggested sum or to undergo a new trial

e. The remitting party can remit in open court or filing a written remittitur with the clerk

f. If ( remits, the TC enters judgment in the amount of the jury award minus the remitted amount.  

i. Then ( has the election to accept the reduced judgment or appeal it

1. If ( accepts the reduded amount and therefore does not appeal, the ( cannot challenge the reduction (but ( can appeal on other points)

2. If ( does not accept the reduced amount and therefore does appeal, the ( can urge the AC to uphold the full amount of the original verdict

g. If ( doesn’t remit, new trial can be granted

2. Appellate Court Level

a. The AC must first determine what amount would be reasonable before it can determine what would be unreasonable. 

b. AC should detail the relevant evidence and if remitting, state clearly why the jury’s finding is so factually insufficient or so against the great weight and preponderance of the evidence as to be manifestly unjust.  

c. If AC holds that there is no evidence to support a damages verdict, it should render a take nothing judgment as to that amount.  

d. If part of the damage verdict lacks sufficient evidentiary support, the proper course is to suggest a remittitur of that part of the verdict.  

e. The party prevailing in the TC should be given the option of accepting the remittitur or having the case remanded.  

x. Standard for reviewing a TC’s suggestion of remittitur is factual sufficiency.

V. Motions Following Bench trials

a. TRCP 296 Requests for Findings of Facts and Conclusions of Law: In any case tried without a jury, any party may request the court to state in writing its findings of fact and conclusions of law. Such request shall be filed within 20 days after judgment is signed with the clerk of the court, who shall immediately call such request to the attention of the judge who tried the case. The party making the request shall serve it on all other parties. 

b. TRCP 297 Time to File Findings of Fact and Conclusions of Law: The court shall file its findings of fact and conclusions of law within 20 days after a timely request is filed. If the court fails to file timely findings of fact and conclusions of law, the party making the request shall, within 30 days after filing the original request, file with the clerk and serve on all other parties in accordance with Rule 21a a “Notice of Past Due Findings of Fact and Conclusions of Law” which shall be immediately called to the attention of the court by the clerk. Such notice shall state the date the original request was filed and the date the findings and conclusions were due. Upon filing this notice, the time for the court to file findings of fact and conclusions of law is extended to 40 days from the date the original request was filed. 
c. TRCP 298 Additional or Amended Findings of Fact and Conclusions of Law:  After the court files original findings of fact and conclusions of law, any party may file with the clerk of the court a request for specified additional or amended findings or conclusions. The request for these findings shall be made within 10 days after the filing of the original findings and conclusions by the court. Each request made pursuant to this rule shall be served on each party.  The court shall file any additional or amended findings and conclusions that are appropriate within 10 days after such request is filed. No findings or conclusions shall be deemed or presumed by any failure of the court to make any additional findings or conclusions. 
d. TRCP 299 Omitted Findings:  When findings of fact are filed by the trial court they shall form the basis of the judgment upon all grounds of recovery and of defense embraced therein. The judgment may not be supported upon appeal by a presumed finding upon any ground of recovery or defense, no element of which has been included in the findings of fact; but when one or more elements thereof have been found by the trial court, omitted unrequested elements, when supported by evidence, will be supplied by presumption in support of the judgment. Refusal of the court to make a finding requested shall be reviewable on appeal. 

e. TRCP 299a Findings of Fact to be Separately Filed and not Recited in a Judgment: Findings of fact shall not be recited in a judgment.  Findings of fact shall be filed with the clerk of the court as a document or documents separate and apart from the judgment. 

f. Presumption of Validity of Judgments; a.k.a. “Deemed Findings Rule”

i. Where the record is ambiguous or silent, the presumption of validity will supply by implication every proof, element, factual finding, or proper application of the law needed to support the judgment

ii. It can be rebutted only where the record suggests the trial court was aware of the omission and its alleged significance, yet deliberately omitted the element from its written findings.

iii. To prevent elements of an opponent’s ground of recovery or defense from being presumed on appeal, a party may object to the omission

g. The presumption exists to limit the attacks a complaining party has.  It’s a product of public policy

h. After judgment is rendered in a bench trial, either party may request findings of fact and conclusions of law.  (Normally requested by losing party and prepared by prevailing party)

i. A TC’s failure to make the additional findings and conclusions may constitute reversible error if the appellant is prevented from adequately presenting the matter being complained of on appeal.

ii. When an appellant properly requests additional findings of fact, the AC must consider whether such findings should have been made and whether the TC’s failure to make such findings has prejudiced the appellant.

i. You ask for findings of facts and conclusions of law so that you can figure out how to attack the judgment on appeal

j. The TC will look at the findings and conclusions prepared by the prevailing party as suggestions.  The losing party may also provide suggestions.  The TC will look at all of them and decide upon what they want to use as their findings.

k. If no findings of fact at TC, AC will presume the findings as long as there was some evidence there

l. Ex: TC’s judgment says: “I find for ( in amount of $2M.”  What was the $2M for?  Findings of fact help us determine how judge came up with that amount

m. Ask: was failure to make the findings intentional or unintentional

i. If unintentional, the findings will be deemed

ii. If intentional, the findings will not be deemed, i.e. the  presumption of validity will not supply by implication a missing element that has been specifically requested

n. TC has the power to make findings of facts and conclusions of law even if the requests were not timely, but if not timely, they can say no.

o. Requests for findings and conclusions are due within 20 days of the signing of the judgment.  The judge then has 20 days to act, but if he doesn’t, the requesting attorney must bother the judge about it within 30 days after the original request by giving notice that they’re past due.  The reminder notice extends the judge’s deadline to 40 days after the original request.  If the attorney fails to send the reminder, any complaint of the judge’s failure to find is waived.  If the judge is properly reminded and fails thereafter to meet the new deadline, the judge’s failure is presumed harmrul

p. TC judge must still be on the bench.  If not, AC must reverse.  Even if judge is still on the bench, if they don’t remember, the problem can’t be remedied, so AC must reverse

q. Lorino Rule: In a bench trial after ( rested, if ( filed motion for judgment.  Unless TC was convinced ( had no evidence, TC would have to hear (’s case, even if there was not sufficient evidence to convince judge.  In a jury trial, if there is some evidence, it must go to jury.

i. SCt abandoned this rule

r. A motion for new trial is not required in a non-jury case except to present matters not already in the record.  A complaint regarding the legal or factual sufficiency of a finding may be made for the first time on appeal

s. The effect of findings of fact is to convert a judgment which is, in effect, based on a general verdict into a judgment based on a special verdict.  

t. Before the failure to grant additional findings will impede an appellate court from presuming implied findings, the omission must be made manifest to the trial court… If the TC is not specifically made aware of the missing element, the omission is presumed to be inadvertent.

u. When a court makes findings of fact, but inadvertently omits an essential element of a ground of recovery or defense, the presumption of validity will supply the omitted element by implication.  However if the record demonstrates the trial judge deliberately omitted the element, the presumption is refuted and the element cannot logically be supplied by implication.

VI. Defaults & Dismissals

a. TRCP 239 Judgment by Default: Upon such call of the docket, or at any time after a defendant is required to answer, the plaintiff may in term time take judgment by default against such defendant if he has not previously filed an answer, and provided that the citation with the officer’s return thereon shall have been on file with the clerk for the length of time required by Rule 107. 

b. TRCP 239a Notice of Default Judgment: At or immediately prior to the time in interlocutory or final default judgment is rendered, the party taking the same or his attorney shall certify to the clerk in writing the last known mailing address of the party against whom the judgment is taken, which certificate shall be filed among the papers in the cause. Immediately upon the signing of the judgment, the clerk shall mail written notice thereof to the party against whom the judgment was rendered at the address shown in the certificate, and note the fact of such mailing on the docket.  Failure to comply with the provisions of this rule shall not affect the finality of the judgment. 

c. TRCP 240 Where Only Some Answer:  Where there are several defendants, some of whom have answered or have not been duly served and some of whom have been duly served and have made default, an interlocutory judgment by default may be entered against those who have made default, and the cause may proceed or be postponed as to the others. 

d. TRCP 244 On Service By Publication: Where service has been made by publication, and no answer has been filed nor appearance entered within the prescribed time, the court shall appoint an attorney to defend the suit in behalf of the defendant, and judgment shall be rendered as in other cases; but, in every such case a statement of the evidence, approved and signed by the judge, shall be filed with the papers of the cause as a part of the record thereof The court shall allow such attorney a reasonable fee for his services, to be taxed as part of the costs. 

e. Default Judgment & Equitable Motion for New Trial

i. There are 3 types of default judgments:

1. No answer, nihil dicit, and post-answer defaults

2. The only difference is how much evidence you have… procedurally, they’re the same

ii. If there is a default, you remedy depends on

1. Time

2. Error, or

3. Both

iii. If you’re within the time you can do two things:

1. File an appeal

a. If you do this, you’re stuck with the record that the TC has.  You have 30 days after judgment to file

2. File a motion for new trial

a. You do this if you have evidence that isn’t on TC’s record.  You have 30 days after judgment to file, unless you’re within Rule 306(d).

iv. Legal vs. Equitable remedies

1. Can only get equitable remedy if legal remedy is not adequate

2. Legal Remedies:

a. Motion for new trial

i. “Equitable motion for new trial” just tells you it’s granted for equitable reasons

b. Direct appeal

c. Restricted appeal

3. Equitable Remedies:

a. Bill of review

v. Statute of limitations is to legal remedy as laches is to equitable remedy

vi. CRADDOCK ELEMENTS ON BAR EXAM

vii. Craddock elements: 

1. The failure of the ( to answer before judgment was not intentional, or the result of conscious indifference on his part, but was due to a mistake or an accident provided 

2. The motion for new trial sets up a meritorious defense, and 

3. Is filed at a time when the granting thereof will occasion no delay or otherwise work an injury to the (
a. Conscious indifference lies between intentional acts and negligent acts

b. Burden used to be on ( to prove all the elements.  Now it’s on (.

c. Not a hard and fast rule: must look at the facts of each case.

viii. Not every mistake of law is a sufficient excuse for the first element of the Craddock test

1. Clear exceptions: 

a. Attorney failed to file an answer on his client’s behalf because he mistakenly believed that an automatic bankruptcy stay covered the action; his client hadn’t even filed bankruptcy.

b. Defendant did not file an answer because he did not think he could be held liable

c. Alleged mistake of law by attorney for medical malpractice claimants, that timely filed expert reports that failed to describe applicable standard of care and manner in which that standard was breached nonetheless satisfied statutory requirements for such reports
ix. If you can show a violation of due process, you’ll get a m/nt granted.

x. If the movant had no notice of the proceedings he is not required to show a meritorious defense in order to obtain a new trial.  That would violate due process

xi. Though the granting or denial of an equitable motion for new trial is said to be within the TC’s discretion, it is an abuse of discretion to refuse to grant a new trial after a default when the Craddock elements have been satisfied

xii. Once the movant has shown by affidavits that the Craddock elements are met the burden shifts to the ( to produce evidence to the contrary

xiii. Courts are more favorable to the defaulting ( who will ensure that ( is not injured by (1) agreeing to reimburse (’s expenses in taking the default and (2) committing to go to trial promptly

xiv. What if an out of state ( wishes to set aside a default judgment but also wants to challenge personal jurisdiction?  File a special appearance first then offer the motion for new trial conditionally.  

xv. A party with late notice of a judgment (notice between 20 and 90 days after the judgment signed) can restart the appellate clock, giving substantial additional time for an equitable motion for new trial.

1. 306a(4): 

a. This rule does not apply between day 0 and 20 or after day 90.  This rule only applies between day 20 and 90.

b. If on day 25 you learn of the judgment, that’s YOUR date for YOUR postjudgment.  The other side’s day starts on the day the judgment was signed 

2. To take advantage of 306a(4), look at part 5.

a. You have to file a sworn motion in that court.  What motion?  Call it “D’s motion to extend appellate time table”

b. The judge must make an order in that file that reflects the date you learned about that judgment… and that date is your date for motion for new trial.  If he doesn’t put that date in the order, your date isn’t extended.

xvi. Limits to application of Craddock

1. When the rules provide the defaulting party a remedy, Craddock doesn’t apply

2. Craddock doesn’t apply to a motion for new trial filed after judgment has been granted on a summary judgment motion to which the nonmovant failed to timely respond when the movant had an opportunity to seek a continuance or obtain permission to file a late response

3. Craddock can be used anytime you don’t timely respond… not just defaults.  It can be used on summary judgments. 

f. DWOP and Motion to Reinstate
i. TRCP 165a Dismissal for Want of Prosecution: 
1. Failure to Appear. A case may be dismissed for want of prosecution on failure of any party seeking affirmative relief to appear for any hearing or trial of which the party had notice. Notice of the court’s intention to dismiss and the date and place of the dismissal hearing shall be sent by the clerk to each attorney of record, and to each party not represented by an attorney. At the dismissal hearing, the court shall dismiss for want of prosecution unless there is good cause for the case to be maintained on the docket. If the court determines to maintain the case on the docket, it shall render a pretrial order assigning a trial date for the case and setting deadlines for the joining of new parties, all discovery, filing of all pleadings, the making of a response or supplemental responses to discovery and other pretrial matters. The case may be continued thereafter only for valid and compelling reasons specifically determined by court order. 
2. Non-compliance With Time Standards. Any case not disposed of within time standards promulgated by the SCt under its Administrative Rules may be placed on a dismissal docket.
3. Reinstatement. A motion to reinstate shall set forth the grounds therefor and be verified by the movant or his attorney. It shall be filed with the clerk within 30 days after the order of dismissal is signed or within the period provided by Rule 306a. A copy of the motion to reinstate shall be served on each attorney of record and each party not represented by an attorney. The clerk shall deliver a copy of the motion to the judge, who shall set a hearing on the motion as soon as practicable. The court shall notify all parties or their attorneys of record of the date, time and place of the hearing. The court shall reinstate the case upon finding after a hearing that the failure of the party or his attorney was not intentional or the result of conscious indifference but was due to an accident or mistake or that the failure has been otherwise reasonably explained. In the event for any reason a motion for reinstatement is not decided by signed written order within 75 days after the judgment is signed, or, within such other time as may be allowed by Rule 306a, the motion shall be deemed overruled by operation of law. If a motion to reinstate is timely filed by any party, the trial court, regardless of whether an appeal has been perfected, has plenary power to reinstate the case until 30 days after all such timely filed motions are overruled, either by a written and signed order or by operation of law, whichever occurs first. 
ii. The trial court can DWOP a case under 3 circumstances

1. When a party seeking affirmative relief fails to appear for any hearing or trail of which the party had notice

2. When the case is not disposed of within the time standards promulgated by the SCt

3. (Inherent power) When plaintiff fails to prosecute his case with due diligence

iii. Under 165a(3), the standard is the same as Craddock standard

iv. If your case is DWOP’ed, file a motion to reinstate.  Rule 165a.  The motion must be verified or it’s null.  See second paragraph of 165a(3).  

v. When a motion is required to be sworn to and it’s not, it’s either (1) a defective motion, which can be fixed with a special exception, or (2) it’s a nullity and therefore can’t be granted.  It’s usually defective. For motions to reinstate, it’s a nullity.

g. Restricted Appeal
i. TRAP 30 Restricted Appeal to Court of Appeals in Civil Cases: A party who did not participate--either in person or through counsel--in the hearing that resulted in the judgment complained of and who did not timely file a postjudgment motion or request for findings of fact and conclusions of law, or a notice of appeal within the time permitted by Rule 26.1(a), may file a notice of appeal within the time permitted by Rule 26.1(c).
ii. CPRC §51.013 Time for Taking Writ of Error to Court of Appeals: In a case in which a writ of error to the AC is allowed, the write of error may be taken at any time within 6 months after the date the final judgment is rendered.

iii. Only available to parties who did not participate in the hearing in which the judgment was rendered

iv. The error must be apparent from the face of the record

v. This is NOT an appropriate remedy if your error is not on the face of the record.  If extra evidence is needed, your remedy is a motion for new trial or a bill of review.

vi. If you’ve used a post-judgment motion, you can’t use a restricted appeal.  This comes from appellate rule 30.

vii. A direct attack on a judgment by restricted appeal must

1. Be brought within 6 months after judgment signed

2. By a party to the suit

3. Who did not participate in the actual trial, and

4. The error complained of must be apparent from the face of the record

viii. Rule 165a requires the district clerk to mail to counsel of record and each pro se party a notice containing the date and place of the hearing at which the court intends to dismiss.  The court doesn’t have to note on the docket sheet the fact of mailing the notices.  Result: record is usually silent as to whether or not the required notice was given

ix. The absence from the record of affirmative proof that notice of intent to dismiss or of the order of dismissal was provided does not establish error

x. Evidence not before the trial court prior to final judgment may not be considered in a restricted appeal proceeding

xi. The appropriate remedy when extrinsic evidence is necessary to the challenge of a judgment is a motion for new trial or bill of review

xii. Bill of review is harder to deal with than restricted appeal.  

xiii. Error on the face of the record: the AC can only look at documents that were before the TC at the time it rendered judgment.

xiv. The SCt had a writ of error, which is now called “petition for review”

xv. Deadlines for restricted appeal are not extended for late notice of judgment like other appellate deadlines are (TRAP 4.2(a)(2))

h. Equitable Bill of Review

i. Can only be used if the motion for new trial, conventional appeal, or restricted appeal are not available.

ii. File it in the court that rendered the judgment

iii. Appropriate after the times for motion for new trial, conventional appeal, or restricted appeal have expired

iv. Barred by limitations 4 years after the complainant learns, or in the exercise of due diligence, would have learned of the judgment

v. Laches may create a shorter period if the complainant sleeps on his right after learning of the questionable judgment

vi. Bill of review elements are almost like Craddock, but tweaked a bit.  Some case law tweaks bill of review a little more.  There are several types of bill of reviews to use, depending on the type of the case.  But keep in mind that the elements are still basically the “normal” elements.  Point: if you’re stuck with a bill of review, do case law research to see which elements apply to your case.

vii. Elements in General

1. Petitioner must show that he has a meritorious claim or defense, and

2. That the judgment under attack was rendered as the result of fraud, accident, or wrongful act of the opposite party or official mistake unmixed with any negligence of his own

viii. Bill of review elements

1. The movant must plead and prove:

a. Meritorious defense to the original plaintiff’s cause of action

b. Which the movant was prevented from asserting by fraud, accident, or the wrongful act of the original plaintiff and

c. Unmixed with any fraud or negligence of the movant

d. Some courts have just added a 4th element that there is no adequate remedy by appeal.

ix. Statute of limitations on bills of review… 4 years

x. Can you go beyond 4 years?  Yes.  If someone truly first finds about a judgment 5 years after it was signed, then due process was obviously violated… most commentators say that the TX-SCt or the US-SCt would hold that no judgment could ever be good if it truly violated the Constitution.

xi. But—restricted appeal elements are set in stone

xii. The burden is harsh because of the justifiable public policy that judgments must become final at some point

xiii. A party who permits a judgment to become final by failure to invoke the right of appeal when it is available is precluded from proceeding on a petition for bill of review unless an adequate explanation is advanced.  Same rule is applied when a party seeking a petition for bill of review has not sought the legal remedy of petition to the AC by restricted appeal

xiv. If a party could have used an adequate legal remedy, then they were negligent in letting the judgment become final… so the third element cannot be proven by the party and the bill of review will be denied.

xv. The defaulting ( is excused from showing a meritorious claim or defense if there has been no constitutionally adequate notice

xvi. Extrinsic fraud, mistake, accident, official mistake can be grounds for bill of review

xvii. The kind of fraud needed for bill of review is “extrinsic fraud”

1. Extrinsic fraud: deception that is collateral to the issues being considered in the case; intentional misrepresentation or deceptive behavior outside the transaction itself, depriving one party of informed consent or full participation

xviii. Official mistake can be the grounds for bill of review.  Official mistake is when the judgment results from the complainant’s reliance on a court officer who fails to properly perform his duties

i. Collateral Attacks

i. The purpose of a DIRECT attack is to set aside a judgment and replace with a new one

ii. COLLATERAL attacks can only be used with void judgments.  The purpose is not to set aside a judgment (because that would be a direct attack); the purpose is to avoid the effect of a prior judgment in a subsequent proceeding.  If the attack is successful, the original judgment is still good and can be enforced, but it cannot be used in a subsequent proceeding for any reason at all.

iii. EX: assume you have a divorce years ago.  Assume the judgment is void because H was never served with process.  Judgment was entered.  At that time, the property is divided up through the judgment.  H can file a direct attack and get the whole thing set aside.  Assume he doesn’t do that… he dies.  Years later there’s a trespass to try title attack… and a party in that suit is trying to use that divorce judgment as a basis for his chain of title.  At that point, you could attack that judgment, get it declared void, and then nothing can be used from that judgment… that party cannot use that judgment to make their chain of title complete.  They’d have to find something else.

VII. Foreign Judgments

a. Texas is bound under the full faith and credit clause to recognize judgments from sister states, as long as that state had jurisdiction.

b. Jurisdiction is the only defense to enforcement of a judgment from a sister state.

c. Foreign judgments are almost always given full faith and credit.

d. If you’re in Texas, file a writ of execution to get things started (like having the sheriff seize property).

e. A judgment from a sister state does not have validity until you go through one of these enforcement mechanisms:

i. Uniform enforcement of foreign judgment 

1. Judgment creditor files an authenticated copy of the foreign judgment in the clerk’s office, which is immediately treated with the same effect as a Texas judgment

2. Appellate deadlines begin to run on the day it’s filed

3. Judgment debtor can seek a stay of enforcement, present defenses to enforcement, motion for new trial, restricted appeal, or bill of review

ii. Uniform foreign country money judgment recognition act

1. Not on Test

iii. Common law

1. Judgment creditor files a lawsuit in Texas court asking the court to render a Texas judgment recognizing the foreign judgment

f. The danger here is that timetables on these things begin to run immediately

Chapter 10: Settlements

I. There are 2 ways to dispose of the suit.  There’s another way too, but it’s not a good idea.

a. Enter into a consent judgment—a consent judgment is a true judgment of record, so have all terms in it.

b. Enter into a settlement agreement AND nonsuit with prejudice—here you don’t want a judgment, just to go away, so you nonsuit the case with prejudice.  That disposes of the case on county records, and if ( decides not to pay, ( has to file a breach of K suit.

i. Remember that a settlement by itself does not dispose of a pending lawsuit… it’s still on the court’s docket

c. A third way: settle it and then let it be DWOP’ed.

II. Release

a. Old Rule: unity of release rule that there is such a unity of the obligation or injury that a release of one is release of all

b. New Rule: Release of a party or parties named or otherwise specifically identified fully releases only the parties so named or identified, but not others

c. Way to play it safe: have the release say “this releases these named persons and no one else”

d. The mere naming of a general class of tort-feasors in a release does not discharge the liability of each member of that  class.  A tort-feasor can claim the protection of a release only if the release refers to him by name or with such descriptive particularity that his identity or his connection with the tortuous event is not left in doubt

i. Will “all other persons” work?  No, because it’s not specific enough.  You can’t look at the language and identify them.

e. A settlement is usually accomplished through a release (called a settlement agreement) and an agreed order of dismissal with prejudice.

f. Indemnity agreement: a promise to safeguard or hold the indemnitee harmless against either existing or future loss liability

g. Stower’s Doctrine: the insured has a right to sue his liability insurer for a negligent refusal to settle a claim within the limits of the policy

III. Enforcement

a. A party may revoke its consent to a settlement agreement at any time before judgment is rendered on the agreement.  

b. A judgment rendered after one of the parties revokes his consent is void.

c. Approval of a settlement does not necessarily constitute rendition of judgment.  Judgment is rendered when the TC officially announces its decision in open court or by written memo filed with the court.

d. Oral rendition is proper under the present rules… the words used by the TC must clearly indicate the intent to render judgment at the time the words are expressed.

e. If the judge has rendered judgment, no party can withdraw consent.  

f. If the judgment was rendered orally, the signing of an order that strictly complies with the agreement is a ministerial act that simply memorializes the settlement agreement and judgment which was dictated into the record.  Judgment has been rendered and the party’s only recourse is to use appropriate procedures to attack that judgment.

g. Although breach of the settlement agreement may rise to new claims between the parties, it does not affect the correctness of the judgment at the time it was rendered

h. An exchange of letters between attorneys is enough to satisfy the writing requirement of Rule 11.

i. Rule 11 says that no agreement between attorneys or parties touching any suit pending will be enforced unless it be in writing, signed and filed with the papers as part of the record, unless it be made in open court and entered of record

j. The rule has been held applicable to a wide variety of agreements concerning lawsuits, including stipulations as to the testimony of absent witnesses, agreements to limit the issues in dispute, and it’s been implied that a settlement agreement is also to be judged by Rule 11 standards.

k. Notwithstanding a valid Rule 11 agreement, consent must exist at the time an agreed judgment is rendered

l. An agreement not in compliance with the rule will not support a consent judgment

m. The rule clearly indicates that compliance with Rule 11 is a general prerequisite for any judgment enforcing an agreement touching a pending suit

n. An agreement that does not meet the requirements of Rule 11 will nevertheless be enforced if it is undisputed.  This is an exception to Rule 11.

o. An agreement/consent to the agreement must be had at the time of the rendition.

p. If you have a valid rule 11 agreement, how do you enforce it?  Amend your pleadings to reflect the Rule 11 agreement and include breach of contract.  You could also immediately ask the court to render judgment on the settlement agreement to prevent the other party from revoking the agreement (make sure the judge uses present tense, not future tense “I will”)

q. Even though there is an agreement or order complying with Rule 11, the court may not enter a judgment unless the parties are in agreement at the time the judgment is rendered.

r. Agreed judgments vs. Enforceable settlement agreements

i. Agreed judgment: a settlement that becomes a court judgment when the judge sanctions it

ii. Enforceable settlement agreement: an agreement ending a lawsuit that is in compliance with Rule 11 and is enforceable as a contract

s. Summary

i. If a judgment is rendered while all the parties are in agreement, the judgment is valid, even though the agreement does not comply with Rule 11.

ii. It is only when one party attempts to obtain a judgment based on a settlement and the other party has backed out (resists for other reasons) that the Rule 11 problem surfaces.  In such a case where one party disagrees or resists at the time the other party seeks rendition of judgment the judge cannot render a judgment.

iii. When a judge cannot render a judgment because one party is in disagreement at the time the other seeks a rendition, the case takes one of two courses:

1. If Rule 11 or the undisputed exception has been complied with, the party seeking to enforce the judgment must file a separate suit (or amended pleadings in the instant suit) and sue in contract on the settlement agreement for specific performance.  If the proponent of the settlement wins, judgment will be rendered in accordance with the settlement.  But, the resistor may be claiming that the original settlement was obtained by a fraudulent representation so that, after full litigation of the issues and the defense of fraud in the inducement, the proponent of the settlement may lose.  That consequence does not dispose of the underlying litigation which may then go forward.

2. If Rule 11 or the undisputed exception has not been complied with, the proponent of the settlement is out of luck.  This is true even though the settlement might arguably be enforceable as an oral agreement under contract law.  Rule 11 superimposes a phantom addition to the statute of frauds so that settlement agreements must be in writing to be enforceable.  Even though the proponent of the settlement is out of luck and cannot enforce the settlement under these conditions, the underlying suit remains and can go forward just as if there had been no attempt at settlement.

IV. Partial Settlements

i. One Satisfaction Rule (OSR)

1. The rule: An injured party is entitled to only one satisfaction for the injuries sustained by him

2. Purpose: to prevent a ( from obtaining more than one recovery for the same injury

3. Instead of the dollar for dollar credit, the result of the OSR is achieved by a % of causation allocation for cases involving strict products liability and breach of warranty

a. % = (’s conduct / (’s conduct

4. Double Recovery??

a. Not authorized

b. Can be avoided when comparative fault issues are submitted against a non-settling (.

c. Is not avoided with intentional torts because there’s no comparative fault allocation

ii. Pre-Trebling (credit given before trebling) or Post-Trebling (credit given after trebling)?  Credit given after trebling

b. Difficulty of Damages

i. We don’t have to know how to work through the damage calculations

ii. Davis says what we need to remember:

1. With multiple defendants, if you’re a settling (, you need to know what the case is really worth. If you don’t know what the case is worth, then you won’t be prepared to go through settlement negotiations.

2. Once one of the ( drops out, and you’re the ( or a remaining (, you need to start exploring how this case has to be sent to the jury, because there’s multiple ways… do you submit issues concerning the settling tortfeasors?  Do you not? If you submit the issues concerning the settling tortfeasors, the jury will assign a % to everyone and the non-settling ( can have a credit based on how much others were negligent.

c. That there is a settlement and how much it’s for is discoverable… if you ask, they have to tell you.  From other cases, you may not be able to discover it.

V. Mary Carter Agreements

a. DEFINITION:  A Mary Carter agreement exists when the settling defendant retains a financial stake in the plaintiff’s recovery and remains a party at the trial of the case.

i. This has been a bar exam question

b. “Financial Stake”:  settling parties will try and draft the agreement so that it doesn’t appear that the settling-( does not have a financial stake.??????????????

c. Most states don’t like Mary Carter agreements because it misleads the jury, because a settling ( will testify for the (.

d. All settlement agreements are discoverable, but not necessarily admissible.

e. Two types of settlement agreements

i. Mary Carter

ii. Anything else

f. Mary Carter agreements are void by public policy, but at the same time, public policy wants people to settle

g. Ex: The settling (, who remains a party, guarantees the ( a minimum payment, which may be offset in whole or in party by an excess judgment recovered at trial.

i. This is not, by definition, a Mary Carter agreement

h. The incentive is that settling ( will agree to pay X… and if the jury comes back with less than X, the ( will still pay X.  If the jury comes back with more than X, the settling ( won’t have to pay anything because the nonsettling ( will pay all of what the jury awarded, which is more than X.  So X is like a minimum settlement.  The setting ( will agree to testify against nonsettling ( so as to get the damages as high as possible from the jury so that settling ( won’t have to pay anything.  ( will agree because they’ll get a minimum amount of money (X) and also they have someone else on their side.

i. Remaining Issue: Does the nonsettling ( who paid the judgment have a cause of action against the settling ( for contribution?

i. Lesson: if you want to settle, you can’t be further involved in the case

j. A failure to object to a Mary Carter agreement may result in waiver.

k. General Rule: information about settlement agreements should be excluded from the jury because the agreement may be taken as an admission of liability

i. Exception: when a ( and one ( settle a cause on the agreement that the settling-( will receive back a % of what the ( recovers from the other (
l. Why are Mary Carter agreements against public policy?  Because they (1) **mislead the jury**, (2) create the appearance of professional impropriety, (3) diminish public confidence in the judicial process, (4) are prejudicial to the administration of justice, and (5) violate the lawyer’s traditional ethical obligation of candor and fairness.

m. Any type of agreement that does not fairly portray the parties actual position in the lawsuit, such that the jury is misled, is a reason for a new trial.

VI. Alternative Dispute Resolution

a. Many local rules and statutory provisions require parties to participate in mediation before trial

b. Many settlements occur in mediation

c. Both TC’s and AC’s have the power to refer parties to ADR

d. Has been on bar under civil procedure, even though it’s not technically in the TRCP

VII. Offers of Settlement

a. CPRC §42.004(a) and (b) Award Litigation Costs:  (a) If a settlement offer is made and rejected and the judgment to be rendered will be significantly less favorable to the rejecting party than was the settlement offer, the offering party shall recover litigation costs from the rejecting party.  (b) A judgment will be significantly less favorable to the rejecting party than is the settlement offer if:

i. The rejecting party is a claimant and the award will be less than 80% of the rejected offer, or

ii. The rejecting party is a ( and the award will be more than 120% of the rejected offer.

b. Rules are still being made

Chapter 11: Appeals

I. Court of Appeals Jurisdiction

a. Gov’t Code §22.220 Civil Jurisdiction:  (a) Each AC has appellate jurisdiction of all civil cases within its district when the amount in controversy or the judgment rendered >$100, exclusive of interest and costs.  (b) If an AC having jurisdiction in a case can’t take immediate action, the nearest available AC may take the action required in the case.  (c) Each AC may ascertain the matters of fact that are necessary to the proper exercise of its jurisdiction.

b. Gov’t Code §22.225 Effect of Judgment in Civil Cases:  

i. (a) A judgment of a AC is conclusive on the facts of the case in all civil cases.  

ii.  (c) A case can go to the SCt if the justices of the AC disagree on a question of law material to the decision or when one AC holds law differently from a prior decision of another AC or the SCt.  

iii. (e) “One AC holds law differently,” means there is inconsistency in their respective decisions that should be clarified to remove unnecessary uncertainty in the law and unfairness to the litigants. (This is conflict jurisdiction, which will be discussed later.)
c. CPRC §51.012 Appeal or Restricted Appeal to Court of Appeals: In a civil case in which the judgment or amount in controversy exceeds $100, exclusive of interest and costs, a person may take an appeal or restricted appeal to the AC from a final judgment of the district or county court.

d. Types of Judgments: (1) final and (2) interlocutory

e. Three ways to attack a judgment: (1) Mandamus, (2) Interlocutory appeals, and (3) After a final judgment 

f. Interlocutory: interim or temporary, not constituting a final resolution of the whole controversy

i. Examples of interlocutory judgments:

1. A judgment that does not dispose of all parties and all claims

2. A default judgment rendered against one of several defendants

3. A summary judgment in favor of one of several defendants

ii. Granting more relief than the movant is entitled to makes the order reversible, but not interlocutory

iii. An order that expressly disposes of the entire case is not interlocutory merely because the record fails to show an adequate motion or other legal basis for the disposition

g. Three types of final judgments

i. True final judgment: one that disposes of all parties and all claims

ii. Final judgments for appeal purposes (Aldridge, see below)

iii. Any judgment with Mother Hubbard clause  (See below)

h. Because the law does not require that a final judgment be in any particular form, whether a judicial decree is a final judgment must be determined from its language and the record in the case

i. Whether the a retains jurisdiction to grant the new trial depends on whether the default judgment is interlocutory or final

j. An AC has no jurisdiction if the judgment is not final unless a statute provides for interlocutory review

k. After a [first] final judgment is signed, unless indicating otherwise, a second judgment does not vacate the first and therefore is a nullity

l. Usually a second judgment is either (1) Modified judgment, or (2) Judgment nun pro tunc

i. So which one starts the appellate timetable?

1. First one, if modified judgment

2. Second one if judgment nun pro tunc

m. Doctrine of Presumed Disposition: Aldridge rule: Following a conventional trial on the merits, the judgment is presumed final.  

i. This rule makes final judgments for appeal purposes, as opposed to true final judgments

ii. This does not apply to (1) summary judgments, (2) default judgments, (3) nonsuits, (4) plea to the jurisdiction, (5) plea in abatement, or (6) DWOP’s

1. If a judgment is rendered via one of these, it is not presumed that the court disposed of all issues and parties

iii. Note: There is no presumed disposition for judgments rendered without a conventional trial on the merits

iv. Rationale: the ordinary exception that supports the presumption that a judgment rendered after a conventional trial on the merits will comprehend all claims simply does not exist when some form of judgment is rendered without such a trial

n. Mother Hubbard Clause: a court’s written declaration that any relief not expressly granted in a specific ruling or judgment is denied

i. Old rule: any judgment containing a Mother Hubbard clause was final

ii. A Mother Hubbard clause in an order or in a judgment issued without a full trial can be taken to indicate finality.  
iii. Keep in mind: Mother Hubbard language has not been abolished

iv. Mother Hubbard language is inherently broad and ambiguous.

v. The inclusion of a Mother Hubbard clause does not indicate that a judgment rendered without a conventional trial is final for purposes of appeal

o. A party who is uncertain whether a judgment is final must err on the side of appealing or risk losing the right to appeal

p. Lehmann Magic Language: The language of an order or judgment can make it final, even though it should have been interlocutory, if that language expressly disposes of all claims and all parties.  It is not enough that the order or judgment merely used the word final.  The intent to finally dispose of the case must be unequivocally expressed in the words of the order itself.  But if that intent is clear from the order, then the order is final and appealable, even though the record does not provide an adequate basis for rendition of judgment

i. This case only applies to summary judgments! 

ii. Mafridge v. Ross: If a summary judgment order appears to be final, the judgment should be treated as final for purposes of appeal.  

iii. The courts no longer believe that a Mother Hubbard Clause in an order or in a judgment issued without a full trial can be taken to indicate finality.  They hold that in cases in which only one final and appealable judgment can be rendered, a judgment issued without a conventional trial is final for purposes of appeal if and only if either (1) it actually disposes of all claims and parties then before the court, regardless of its language, or (2) it states with unmistakable clarity that it is a final judgment as to all claims ad all parties.

iv. New Magic Language: “This judgment finally dispose of all parties and all claims and is appealable.”

v. Types of final summary judgments

1. True final judgment

2. A judgment that includes the new magic language

3. Look at pleadings to determine if all the parties and issues have been disposed of.  (this is like the first category)

vi. The denial of a summary judgment is not a final judgment and is not ordinarily appealable.  However, when there are cross-motions for summary judgment and the court grants one and denies the other, both orders may be appealed at the same time. (From pretrial)

q. How can an interlocutory or partial judgment become final?  4 ways:

i. The judgment clearly and unequivocally states that it disposes of all claims and parties

ii. The other claims and parties in the lawsuit are disposed of in subsequent judgments or orders, such as a judgment rendered after a conventional trial on the merits, or subsequent partial default judgments, or summary judgments.

iii. The cause is severed.  If the claims against one defendant with the summary judgment are separated from those against other defendants and put into a separate cause, the original summary judgment will dispose of all claims and parties in the severed cause.  The partial summary judgment will become final with the severance order is signed.

iv. Nonsuit.  You could summary judgment part of the case and nonsuit the other part, so the nonsuit part is being disposed of like part (ii)

II. Timetables in the Court of Appeals

a. Timetable: No Motion for New Trial
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b. Timetable: Motion for New Trial or to Modify
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c. Preserving Error

i. Proper and timely preservation of error is the most crucial step in the appellate process.

ii. To complain of any error on appeal, the record must reflect that the complaint was timely and properly made by request, objection, or motion and ruled on by the TC.

d. Timetables

i. Generally speaking, all time periods run from the date the judgment is signed.

ii. Two exceptions

1. Deadlines for the filing of appellate briefs run from the date the record is filed in the AC

2. When a motion for new trial or motion to modify is filed, the period of TC plenary jurisdiction runs from the date the motion is overruled.

iii. Prematurely filed motions for new trial and notice of appeal are treated as if they had been filed at the appropriate time.

e. Restarting the Clock

i. Two ways to restart clock

1. When the clerk fails to give prompt notice of the signing of a judgment

2. If there is a new judgment which, by its terms, vacates an earlier judgment starts the timetable running again from the beginning

ii. When a party receives notice of a judgment between 20 and 90 days after the judgment is signed, the party can file a sworn motion in the TC setting out the date that the party actually got notice of the judgment, asking that the deadlines start from the date of notice rather than the date of judgment

1. So, plenary power expires and motions for new trial must be filed up to 120 days (90 days late + regular 30 days) after the judgment is signed, rather than 30 days after the judgment is signed 

2. Note: The sworn motion must be filed within 90 days after the judgment is signed, or there’s no way to restart the clock and the party’s remedy is by restricted appeal or bill of review.

3. Day of actual notice must be proven

iii. If the notice is received within 20 days, the assumption is that the party is not harmed

f. Suspension of Rules: TRAP 2 allows an appellate court to suspend the operation of any rule in a particular case, and thus change the deadlines, for good cause

g. Appeal perfected by filing notice of appeal

i. Notice must be filed with the clerk of the TC within 30 days after judgment signed, or within 90 days after the judgment is signed if any party files a timely post trial motion

ii. “Perfecting the appeal” means only that the AC has some power of the case

h. Who perfects the appeal?

i. Any party who wishes to alter the TC’s judgment

ii. Each party that has a complaint must file a notice of appeal and an appellant’s brief

i. Extensions of time for perfecting appeal

i. AC can extend the time for perfecting appeal for 15 days, if the party seeking the extension files the notice of appeal and a motion to extend time within that 15 day period

ii. The motion must reasonably explain the need for the extension

iii. Party may seek additional time for filing other matters as well, like filing the appellant’s brief

j. Will a request for findings that extend appellate deadlines?  Sometimes.

i. A request for findings of fact and conclusions of law does not extend the time for perfecting appeal where findings and conclusions can have no purpose and should not be requested, made, or considered on appeal.

ii. A timely filed request for findings of fact and conclusions of law does extend the time for perfecting appeal when findings and conclusions are required by Rule 296, or when they are not required by Rule 296 but have a purpose

k. Remember: You cannot extend the time for filing a motion for new trial

l. Implied motions to extend time

i. What happens when the appellant perfects the appeal beyond the deadline, but within the 15 day window during which the appellant can seek a motion to extend time, but fails to file the motion?  The SCt says that the AC must imply a motion to extend time

ii. Rationale: AC should not dismiss an appeal for a procedural defect whenever any arguable interpretation of the TRAP would preserve the appeal, and public policy disfavors disposing of appeals based on harmless procedural defects

iii. A motion for extension of time is necessarily implied when an appellant acting in good faith files a bond beyond the time allowed, but within the 15 day period in which the appellant would be entitled to move to extend the filing deadline under 41(a)(2)

iv. Once the period for granting a motion for extension of time has passed, a party can no longer invoke the AC’s jurisdiction

m. Reasonable explanation for extension

i. Motions to extend time require a reasonable explanation

ii. SCt says that means “any plausible statement of circumstances indicating that failure to file within the required period was not deliberate or intentional, but was the result of inadvertence, mistake or mischance.  Any conduct short of deliberate or intentional noncompliance qualifies as inadvertence, mistake or mischance—even if that conduct can also be characterized as professional negligence”

iii. Ex: miscalculations of appellate timetable, miscommunication between counsel and client, and confusion about applicable law

n. Requesting and filing the record

i. The AC must have a record from the TC to determine the issues on appeal

ii. The appellate record is made up of the clerk’s record and the court reporter’s record

iii. Court report and clerk file them with the AC clerk, but the appellant must request them properly and pay the right fees

iv. The record must be filed with the AC within 60 days after the judgment is signed or 120 days after the judgment is signed if there was a timely filed motion for new trial or other motion that extends deadlines

v. Two types of clerk’s record:

1. Nondesignated clerk’s record: the clerks will prepare it following TRAP

a. Default record for clerk’s to make

b. More expensive, because it has everything in it

2. Designated clerk’s record: this is where you tell the clerk exactly what you want

a. This is a partial record

o. Partial Record

i. The rules allow parties to rely on a partial record, instead of having the court reporter transcribe the entire record

ii. Partial records can be supplemented

iii. Presumption: partial record is the entire record for purposes of the appeal for the issues identified

iv. Failure to provide a statement of the point or issues to be presented invokes the presumption that the omitted portions support the TC’s findings

p. Briefs

i. Appellant’s brief is due 30 days after record filed

ii. Appellee’s brief due 30 days after appellant’s brief filed

iii. Both limited to 50 pages + a 25 page reply 

iv. Aggregate limit of 90 pages of briefing per party (because both parties can be appellant and appellee)

v. If appellant doesn’t file brief, the appeal can be DWOP’ed

vi. If the appellee fails to file its brief, the AC cannot simply grant the relief requested by the appellant—the appellant must satisfy the burden of showing error and harm

q. Issues presented (federal) or Points of Error (Texas)

i. Both are acceptable.

ii. Points of error requires specific and individual enumeration of each error complained of with record references to where the error occurred

iii. Issues presented lets the AC look at the argument to determine the nature of the complaints

r. Oral argument

i. If a party desires oral argument, the party must include a request for oral argument on the front cover of their brief

ii. The AC can submit (review) a case without oral argument, if it doubts that the argument would add much 

iii. Clerk has to give written notice to all parties 21 days before the submission date telling the parties whether argument will be allowed or not

s. Suspending enforcement of judgment pending appeal

i. Filing a bond or deposit will suspend enforcement of the underlying judgment through the pendency of appeal

ii. The bond should be high enough to cover the judgment, interest, and costs

t. Cross-points

i. Cross-points are used where the judgment n.o.v. and the verdict winner (also the judgment loser) appeals.  The judgment winner (who is also the verdict loser) can raise cross-points attacking the judgment n.o.v.

u. Relief in court of appeals: Unless remand is necessary for further proceedings, the relief you get at the AC level is rendering the judgment the TC should have rendered.

v. Opinions

i. Must be written on each case

ii. Two types

1. Memorandum Opinion: used when issues in the appeal are settled

2. Opinion: used only if the opinion: (1) Establishes new law, alters, or modifies existing law, or applies an existing rule to a novel fact situation likely to recur in future cases, (2) Involves issues of constitution law or other legal issues important to the jurisprudence of Texas, (3) Criticizes existing law, or (4) Resolves and apparent conflict of authority

iii. All opinions are open to the public

w. Motion for rehearing

i. Any party can file one within 15 days after the AC issues it’s judgment 

ii. Not required to preserve points of error or issues for obtaining review in the SCt, but it extends time for filing the petition for review to the SCt

x. AC Plenary power

i. Ends 60 days after the judgment if no timely motion for rehearing or motion to extend time is filed

ii. Ends 30 days after all timely filed motions for rehearing and motions to extend time are overruled

iii. Plenary power is retained until expiration of time period even if a petition for review is filed

y. Frivolous appeals

i. Sanctions can be awarded, and bad faith is no longer a requirement

ii. A party’s decision to appeal should be based on professional judgment made after careful review of the record for preserved error in light of the applicable standards of review

z. Appeals by indigents

i. Someone unable to pay the costs of appeal can file an affidavit of indigence with or before notice of appeal

ii. If no contest to the affidavit is filed and sustained, the party can proceed with the appeal without paying costs for the record or any filing fees

aa. Motions in practice 

i. TRAP 9 Papers Generally

1. A document is filled in an appellate court by delivering it to (1) the clerk, (2) a justice who is willing to accept delivery, or (3) mailed

2. There’s a proper form (1 inch margins, 8 ½ by 11 inch pages, 13 point font, bound, with a cover that identifies the case and the parties, a tabbed and indexed appendix)

3. If documents are nonconforming, they can be sent back with a deadline to fix.  If not fixed the court can prohibit that party from filing further documents.  Changing font size to stay in page limits counts.

4. All parties get served a copy.

ii. TRAP 10 Motions in the Appellate Courts

1. All motions must contain grounds on which it’s based, relief sought, service notices and certificates.

2. Responses to motions can be filed any time before the court rules on the motion.

3. Motions that contain these types of facts must be verified: (1) facts not in record, (2) facts not within court’s knowledge, (3) facts not within the personal knowledge of attorney signing the motion

4. The court has to wait 10 days to rule on a motion unless: (1) it’s a motion to extend time, (2) it’s unopposed, or (3) it’s an emergency

5. A single justice can grant or deny a request for relief, but canoe (1) action of a petition for an extraordinary writ or (2) dismiss or determine an appeal or motion for rehearing

ab. Rehearing en banc

i. En banc: with all judgments present and participating

ii. AC’s are authorized to consider a case en banc upon a vote of a majority of the court’s members

iii. It’s disfavored and should not be used unless necessary to secure or maintain uniformity of the court’s decisions 

iv. A party has no right to argue the case before the en banc court or to get notice of reconsideration en banc

III. Jurisdiction of the Supreme Court of Texas

a. Tex Const Art V, §3 Jurisdiction of Supreme Court; writs; clerk: (a) The SCt shall exercise the judicial power of the state. Its determinations shall be final except in criminal law matters. Its appellate jurisdiction shall be final and shall extend to all cases except in criminal law matters and as otherwise provided by law. The SCt and the Justices thereof shall have power to issue writs of habeas corpus, writs of mandamus, procedendo, certiorari and such other writs. The Legislature may confer original jurisdiction on the SCt to issue writs of quo warranto and mandamus in such cases as may be specified, except as against the Governor of the State.  (b) The SCt shall also have power, upon affidavit or otherwise as by the court may be determined, to ascertain such matters of fact as may be necessary to the proper exercise of its jurisdiction.
b. Gov’t Code §22.001 Jurisdiction: 
i. (a) The SCt has appellate jurisdiction, except in criminal law matters, in the following cases when they have been brought to the AC from appealable judgment of the TC:

1. A case in which the justices of a AC disagree on a question of law material to the decision;

a. SCt ALWAYS has jurisdiction under this part.

b. Under this section amount in controversy doesn’t matter

c. But this doesn’t mean that you’re home free; the SCt can still say they don’t want to hear it.

2. A case in which one of the courts of appeals holds differently from a prior decision of another AC or of the SCt on a question of law material to a decision of the case;

a. SCt ALWAYS has jurisdiction under this part.

b. Under this section amount in controversy doesn’t matter

c. But this doesn’t mean that you’re home free; the SCt can still say they don’t want to hear it.

3. A case involving the construction or validity of a statute necessary to a determination of the case;

4. A case involving state revenue;

5. A case in which the railroad commission is a party; and

6. Any other case in which it appears that the AC has committed an error of law.
a. This is the catchall; it lets the SCt hear any case they want to unless another statute stops it (§22.225)
7. For parts 3, 4, 5, and 6, don’t look at §22.225 until you pass muster under §22.001, and you must have amount in controversy over $5000. 
ii. (b) A case over which the court has jurisdiction under Subsection (a) may be carried to the SCt either by petition of review or by certificate from the AC, but the AC may certify a question of law arising in any of those cases at any time it chooses, either before or after the decision of the case in that court.
iii. (c) An appeal may be taken directly to the SCt from an order of a TC granting or denying an interlocutory or permanent injunction on the ground of the constitutionality of a statute of this state.
iv. Your case must come under this statute in order to go to the SCt.

c. When you go to the SCt, the first thing you have to do is show jurisdiction

d. SCt can review a question of fact to see if the AC applied the wrong standard.

e. Recall: The AC can hear all zones of evidence; SCt can hear only zones 1 and 5.  AC has say–so on zones 2, 3, and 4, but the SCt can make sure that the AC uses the right test (which happens to be a question of law)

f. Recall: If there’s only some evidence, it’s not in 1 or 5.

g. On zones 1 and 5, you look at the evidence in the light most favorable to the non-moving party.

i. What does it mean to look at the evidence in the light most favorable to the non-moving party?   An AC reviewing a no evidence complaint may consider only the evidence and inferences that tend to support the finding and must disregard all contrary evidence and inferences.

h. When reversing on insufficiency of evidence grounds, the AC must detail evidence relevant to issue in consideration and clearly state why jury finding is factually insufficient or is so against great weight and preponderance as to be manifestly unjust, why it shocks conscience, or clearly demonstrates bias and should state in what regard contrary evidence greatly outweighs evidence in support of verdict. (This is what I call “showing your work”)
i. Argument: Some say that because of the right of trial by jury, the AC should not have the power to review and reverse jury findings (and grant motion for new trial) unless there was no evidence, zone 1, or there was conclusive evidence, zone 5.  I.e.: there is a constitutional provision that says you have a right to a trial by jury, but then there was a constitutional provision giving the legislature power to make new courts (the AC) which reviews trials by jury.  It is argued that one of the biggest dangers has been that the AC could grant a new trial, therefore the AC has substituted their opinion for that of the jury.

1. But the rule is that the AC does have power to review jury findings, and reverse for a new trial.

2. SCt says this rule was made in 1891, it’s worked for over 100 years, and if the legislature wasn’t happy with it, they can take fact-finding review away from the AC.

3. Rationale: if the jury ignores evidence (called runaway jury), then someone should have power to review it.

4. The SCt says that the AC can reverse the jury finding, but that the AC must “show their work”.

i. The SCt can look at evidence for specific purposes within their constitutional limitations.  They look at evidence to determine if a legal sufficiency point will be sustained.  They will look to see if
i. There is a complete absence of evidence of a vital fact
ii. The court is barred by rules of law or of evidence from giving weight to the only evidence offered to prove a vital fact, 
iii. The evidence offered to prove a vital fact is no more than a mere scintilla
iv. The evidence conclusively establishes the opposite of a vital fact
j. Erroneous jury charge
i. Legal and factual sufficiency are measured by the charge given, even if erroneous, if there was no objection
ii. If there was an objection, their sufficiency is measured against the correct charge
k. Jurisdiction…

i. When the SCt has jurisdiction over a case, review is discretionary
ii. General rule: SCt does not have jurisdiction over interlocutory appeals.  There are exceptions.
iii. Once conflict jurisdiction (See CPRC §22.225, above) is established, the SCt has jurisdiction over the entire appeal, including issues for which no conflict jurisdiction was asserted or determined.
l. Three ways to get to SCt:

i. Petition for review

ii. Certified question from federal courts or from AC (maybe… Davis isn’t sure)

1. Certified question: it’s a way for another court to find out the answer to a question of law, then when they get the answer they’ll apply it to the case in front of them

2. The SCt can decline to answer, if they want

iii. Direct appeal

1. This is where you bypass the AC

2. It’s via legislative mandate

3. Almost never happens

m. Petition for review

i. The petition for review is how you ask to get to the SCt.  It’s designed to tell the SCt why they would exercise their jurisdiction in the case.  It’s limited to 15 pages.  Granting or denying the petition is discretional.

ii. Used to be called petition for writ of error

iii. Any party that wants to complain about the AC must file a petition for review.

iv. The SCt can grant the petition or choose from these when it decides not to grant:
1. Petition Denied: If the SCt says that the AC did make an error, but determines that the petition presents no error that requires reversal or that is of such importance to the jurisprudence of the state as to require correction. 
2. Dismissed w.o.j.: If the SCt lacks jurisdiction. (Denied for want of jurisdiction)

3. Petition Refused: If the SCt determines—after a response has been filed or requested—that the AC’s judgment is correct and that the legal principles announced in the opinion are likewise correct.  The AC’s opinion in the case has the same precedential value as an opinion of the Supreme Court. 
a. Extremely rare
4. Improvident Grant: If the Court has granted review but later decides that review should not have been granted, the Court may, without opinion, set aside the order granting review and dismiss the petition or deny or refuse review as though review had never been granted.
v. Within 15 days after the court issues its order disposing of the petition for review, or its judgment if the petition was granted, the parties may file a motion for rehearing.
vi. A vote of 4 justices will grant the petition, and the petition can be granted on some issues or points of error and not others.  
1. If granted, it’ll say “petition granted as to points x, x, x, and x.”  So that means that you can only bring up those points in argument, unless a justice specifically asks about the other points.

vii. A party can expedite disposition of the petition for review by filing a waiver of response.  The SCt can then act on the petition without waiting until time has expired for filing the response.
viii. The petitioner can file an 8 page reply within 15 days of the filing of the response
ix. Briefs: the SCt can request them.  Limited to 50 pages + 25 page reply.
1. Briefs at AC more important than at SCt because most cases at AC will be decided from the brief. At the SCt, almost the reverse is true.  If the SCt grants it, they must be interested in the case, so argument becomes more important than at AC.  This is not to say that at SCt the brief is not important.
x. The SCt can grant a petition and hand down an opinion without oral argument upon a vote of at least 6 members
xi. The Court sets argument in those cases where it feels that argument will aid the court
xii. Direct appeal to the SCt: same timelines as ordinary appeals
IV. Original Jurisdiction in the Appellate courts

a. The SCt has jurisdiction over interlocutory appeals of orders certifying or refusing to certify a class
b. The SCt may issue several writs:
i. Procedendo
ii. Quo warranto: “by what authority” A writ used to inquire into what authority an official is using
iii. Mandamus
1. Mandamus jurisdiction of Supreme Court is not dependent on appellate jurisdiction
iv. Injunction against an officer of the executive branch of Texas gov’t
v. Habeas Corpus: it’s when the relator is incarcerated and the order incarcerating your client is void.
c. Since 1983, AC’s have power to issue writs of mandamus
d. Where AC and SCt have concurrent jurisdiction over your writ, you must go to AC first.
i. If denied, then you can file another original writ with the SCt… notice this is not an appeal, because you cannot appeal these proceedings.
e. ONLY the AC can issue writs against the Constitutional county courts… not the SCt.






