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Interpreting the Constitution

1st
What does text of Con. Say?  Literal purpose

2d
What is the context? Related provisions

3d
What was the intended balance of federalism

4th
History – specific, notes, federalist papers – general

Contemporaneous sources – text, context, history

(1872) – (1937) “Formalist View” These judges believe the con. Is static and only should  look at contemporaneous text, context and history at time of ratification.

5th 
Subsequent legislative and Executive action and social norms

6th 
Judicial Precedent – Some view only the holding, others view the dicta as well

7th
Prudential considerations, would framers think this a good idea? Most criticized 
view is activist judge who interprets the constitution by what is good social policy 
for the current time


1937 – “Holmesian View” looks at text, context,

1954
and history as well as subsequent practice by legislature and executive practice.

1789-1872 “Natural Law” view, sometimes known as “common law view” takes into account text, context, history, practice and precedent.

1954-1986 “Instrumentalism view” takes into account text, context, history, precedent, practice AND the constitution should be interpreted as an instrument for positive social change – Activist Judges (liberal or conservative)

Since 1986 – All views are represented on the court with no one view being a majority.

Scalia, Thomas – Formalist

Relinquist – Holmesian

O’Connor, Kennedy, Souter – Natural Law

Ginsburg, Bryer, Stevens, - Moderate Instrumentalists

A.
Judicial Review



Marbury v. Madison
Rule: The Supreme Court is the superior interpreter of the constitution.   

Issue:  Does Mr. Marbury get to be a JP or not?  Does Supreme Court have original jurisdiction over writ of mandamus?

Marbury erroneously interprets § 13 of Judicial Act of 1789 as granting the Supreme Court original jurisdiction over writs of mandamus.  Article III gives original jurisdiction to cases affecting ambassadors, PM, or state is party otherwise appellate jurisdiction only.  Judicial Act is unconstitutional because Congress cannot expand the scope of Supreme Court’s jurisdiction. 

Authority for judicial review of state judgments – Martin v. Hunter’s Lesee

Treaty dispute, state of Virginia did not want to follow supreme courts directive, finally supreme court won out.

B.
Limits on Federal Judicial Power


1.
Interpretive Limits


U.S. v. Emerson


2d Amendment Case, Emerson is not allowed to have gun because he is under a temporary restraining order in divorce case “A well-regulated militia, being necessary to the security of a free state, the right of the people to keep and bear arms shall not be infringed”.

Formalist Opinion

A.
Dif schools of thought



“states rights” view


“individual rights” view

B.
Textual Analysis – The use of “people” instead of “states” indicates an individual right.

C.
Historical Analysis


General history


i. english history – 1689 codified individual right to bear arms.


ii. colonial right to bear arms 



1640 VA. Statute



1631 VA law



without that individual right, the colonists could not have won the 



Revolutionary War


Specific history


iii. 
Ratification Debates framers saw personal right to bear arms as a potential 

check against tyranny



iv.
Drafting of 2d Amendment placement of clause in cons. Seems to indicate 

individual rights.

D.
Structural Analysis


The inclusion of the right to keep and bear arms in the Bill of Rights shows that 
the framers saw it as an individual right.

Skips legislative and executive practice probably because they run counter to the judge’s opinion.

E.
Judicial Interpretations



Cites U.S. v. Miller, saying Miller did not answer the crucial question of whether 
2d Amendment is individual or collective right.  (But this case’s general reading 
describes the 2d Amendment right as a collective right).

F.
Prudential Concerns – whatever right emerges, the prudential thing to do is to 
honor the right as we do other individual’s rights.

2.
Congressional Limits


“Supreme Court shall have appellate jurisdiction, both as to Law and Fact, with 
such exceptions, and under such regulations as the Congress hall make”

p. 22
Ex Parte McCardle


Congress can limit the jurisdiction of the court.

U.S. v. Klein, 80 US 128 

Supreme Court stands up to congress... congress cannot overrule a final decision of Supreme Court.

Justiciability limits

Plant v. Spend Thrift

Can Congress amend a statute in the middle of a case? Yes, but if there is a final decision, it cannot be reopened

“Principles of avoidance” by Justice Brandeis see pg. 29

3.
Standing for Federal cases


“Case” or “Controversy” – no difference between the two terms

Act III – Constitutional standing requirement

1.
Plaintiff must allege that he has suffered or imminently will suffer an injury.

2.
Plaintiff must allege the injury is fairly traceable to defendant’s conduct
3.
Plaintiff must allege that a favorable court decision is likely to redress the injury.

Allen v. Wright, 468 U.S. 737
Injuries claimed by plaintiff

1.
Fact of government merely breaking law


a.
injury because of citizenship court held this “drains meaning” from 


constitutional requirement of injury in fact


b.
injury because of group affiliation – court held basis for standing ONLY 


to “those personally denied equal treatment”

2.
Impairs ability to integrate public schools


This injury is “Distinct” but not fairly traceable to government conduct “causation”

Lujan v. Dfdrs. of Wildlife, 504 U.S. 555 (1992)

Standing analysis

1.
Injury in fact – Habitat harmed and aesthetic appreciation diminished, but not 
imminent not “certain enough” that injury will take place.

2
General or animal nexus not certain enough but perhaps plane tickets or 
vocational nexus is for Kennedy and Souter

3.
Redressability is questionable.  U.S. courts may not be able to do anything to 
prevent project in Egypt from going forward.  Can only prevent U.S. government 
from participating in project.

City of LA v. Lyons – Lyons brought suit for injunction against being subjected to future “chokehold” actions by police department.  Court held not redressable and not enough evidence he will be injured in the future.  “A federal court may not entertain a claim by any or all citizens who no more than assert certain practices of law enforcement officers are unconstitutional”

Singleton v. Wulff, 428 U.S. 106
A statute denied benefits for non-medically necessary abortions.  Dr. sued for third party.  Generally court will not hear third party claims but there are exceptions.  

Elements of exceptions: 

a) practical limits prevent a party from asserting own right; and 

b) litigant can reasonably be expected to frame the issue correctly.

U.S. v. Richardson, 418 U.S. 166
Federal taxpayer sued because CIA did not disclose exactly where they spent taxpayer money – generalized grievance, citizen lost

Flast v. Cohen, 392 U.S. 83
1968 – Instrumentalist Era

Taxpayer lawsuit, generally would not have standing but if plaintiff is within “zone of interest” then may have standing.  Zone of interest analysis: 

1) logical link between that status and the type of legislative enactment attacked and, 

2) taxpayer must establish a nexus between that status and the precise nature of the constitutional infringement alleged.

“When both nexuses are established, the litigant will have shown a taxpayer’s stake in the outcome of controversy and will be a proper and appropriate party to invoke a federal court’s jurisdiction”.  Only applies to Establishment clause.

Valley Forge Christian College v. Americans United for Separation of Church and State, 454 U.S. 464
“Americans” sought standing based on Flast, but Rehinquist court ruled this was a property clause case and denied standing – distinction makes no sense as to practicability. The government is assisting religious organization in both Flast and Valley Forge.  But this court did not like Flast, probably should have overruled Flast, but did not

C.
Ripeness


Article III Grounds


1. May not fit if the case involves uncertain or contingent events that may not 

occur as anticipated or indeed at all. 


 2. May fit if 

a) significant present injuries exist which are produced by contemplation of a future event or 

b) case primarily involves legal questions which do not depend (for their resolution) on extensive factual background.

Prudential concerns for ripeness


1. If “later events will crystallize the injury for review,” court may not hear case


2. Courts are reluctant to dismiss a case which would confer a “substantial 

hardship”  on the party

Poe v. Ullman

Connecticut statute prohibits contraceptive devices being given or advice given by medical doctor.  Plaintiffs bring action because they are “worried” they may be arrested.  Court held not ripe for resolution, when in fact they did not really have a clear injury-in-fact for standing.

Abbot Labs v. Gardner, 387 U.S. 136
Statute established name of drug must be printed half the size of trade name.

This case concerned only legal issues. So court said ripeness did not apply. 

Formalists want to make sure case is ripe.  Holmesians also are likely to find cases not ripe.

D.
Mootness


Article III requirment


A)
Basic doctrine – Although standing and ripeness initially met, but has the passage of time caused the case to lose its character as a present, live controversy. Mootness issues can be raised at any time, including on appeal.


B)
Special cases 

1) Recurring issue, yet evading ordinary review (challenging election, abortion)

2) Voluntary cessation, but could reoccur



Friends of the Earth, Inc. v. Laidlaw


Laidlaw ceased dispersion of polluted water during litigation.  Court heard 

case, saying Laidlaw could start up polluting after case dismissed



Eg. City’s voluntary moratorium on allegedly illegal practices does not 


moot case. 


3)   Plaintiff is representative of class whose claims are not moot



eg. Challenged election laws seemingly mooted by election



eg challenging abortion regulations seemingly mooted by abortion or birth 

but live controversy still exists for other women in class.

These three exceptions basically say the court will not be bound by a literal interpretation of mootness doctrine. 


4) Collateral consequences still exist (6 month sentence of prisoner by the time 
litigation is heard.  They are out, but collaterally now they have a record they 
want expunged)

Prudential concerns for mootness.

E.
Political Questions Doctrine


For standing, ripeness, a mootness doctrines dismiss cases to particular specific party, for political question doctrine cases or dismissed because the issue is not appropriate.


1.
Basic Doctrine a political?  Exist if



1)
a textually demonstrable const. commitment  to antoher branch of gout OR



2)
lack judicially manageable standards OR



3)
other consideration, initial policy decisions clearly for prudential considerations, non-judicial discretion, need (finalism) for unquestioned adherence to political decision already made, embarrassment from multifarious pronouncements from different sources


Lather v. Borden


Controversy over who was the valid government of Rhode Island.  Court declined to decide case on grounds that this is a political?


Baker v. Carr, 369 U.S. 186

Tennessee’s assembly had not been reapportioned since 1901.


Issue:  is this a non-justiciable political question?


Held: No, this is an equal protection clause case 1 person, 1 vote


Court looked at six factors (listed above)


Today only Rehnquist is likely to find a political?


Powell v. McCormack, 395 U.S. 486

Powell was not sworn in and allowed to take his seat in HR.  Isue No. 1 is this justifiable, though House makes rules and judges qualifications but limited by constitution to 25 age, years a citizen 7, from state elected, and won election.


Held: Congress cannot make new rules deciding their own qualifications


e.g.
If question was whether  he was resident of the state, that likely would be a political question.


Congress can expel Powell by a two-thirds vote, majority vote not enough.


Goldwater v. Carter


Goldwater did not want Carter to rescind treaty, he claimed senate had power to rescind treaty because they have power to ratify.


Court held question is political, nonjusticiable.


No precedential value, only 4 votes in majority.


This case would go out on standing because needs majority of senate to sue for class


Nixon v. U.S.


Senate impeachment controversy for U.S. district judge Nixon.  He claimed full senate must try impeachment instead of committee.  Court held senate has “sole” power to try to impeachment, political question


Chapter 2 – Federal Legislative Power


McCulloch v. Maryland


Issue:  Does congress have authority to incorporate a bank, does Maryland have the right to tax this bank?


Rule:  The government though limited in its powers, is supreme and its laws, when made in pursuant of the constitution, form the supreme law of the land, no direct wording in Constitution to create bank but does give authority to act within implied powers.


Dual Theory of Government in U.S.


People 




Sovereignty







People


States




Federal Government



United by Supremacy clause


Everything need not be expressly written out in Constitution


“Necessary and proper clause” is not “absolutely necessary and proper clause”.  Thus, must be construed broadly its position in Article 1 § 8 indicates it is a power not a limitation Article 1 § 9.


B.
The Commerce Power – most litigation


1.
The initial era: Gibbons v. Ogden, 22 U.S. 1 (1824) (Kennedy & O’Connor)


New York gave monopoly to Livingston & Fulton to operate, they licensed to Ogden steamship operations, Gibbons operated in New Jersey to New York.  What does commerce mean?  Commerce is buying and selling and also encompasses navigation because it has been understood from the beginning to be a commercial endeavor (practice).  The power over commerce was one of the primary objects for which the people formed the government (purpose).  Articles of confederation were very weak on this.


What does “among the states” mean?


Concerns more than one state, but states have exclusive regulation authority for 1 – completely intrastate activity and 2) which do not affect other states and (3) no federal interference necessary.

2.
Formalist Era Commerce Clause interpretation


U.S. v. Ecknight, 156 U.S. 1

American Sugar Refining Co. gained monopoly in the industry. 


Issue:  Can a monopoly be suppressed under an act of Congress?


Court defined commerce as buying and selling, not manufacturing as is what sugar refining.


This court read “commerce” as very strict, not including manufacturing, mining or agriculture… Ridiculous extreme formalist view.  No consideration to purpose and practice.


Shreveport Rate Case, 234 U.S. 342

Wherever the interstate and intrastate transactions of carriers are so related that the government of the one involves the control of the other, it is Congress, and not the state, that is entitled to prescribe the final and dominant rule.  For otherwise Congress would be denied in… the exercise of its constitutional authority, and the state, and not the nation, would be supreme within the national field”


Schechter Poultry v. U.S., 295 U.S. 455

Issue:  Provisions relating to wages in their slaughterhouse in Brooklyn and to the sales there made to retail dealers and butchers, were these transactions “in” interstate commerce?  No, intrastate agricultural activities not “in” interstate commerce


Hammer v. Dagenart, 247 U.S. 251 (1918)


Government trying to regulate child labor in manufacturing, unconstitutional according to formalist approach.  Holmes dissents saying court should pay attention to practice and purpose.


Champion v. Ames, 188 U.S. 321

Federal statute making carrying of lottery ticket across state lines.  These – court holds this is really about buying lottery tickets in another state and that can be regulated.


3.
1937-1990s Broad Fed. Commerce Power


NLRB v. Jones and Laughlin Steel, 301 U.S. 1 (1937)


Jones and Laughlin were in violation of National Labor Relations Act of ’35, two moderate formalists joined three holmesians to uphold law.


“The switch in time that saved the nine”


U.S. v. Carby


Court upheld that law regulating lumber


Wickard v. Filburn


Farmer grew his own food on his own land.  Court held the Agricultural Act affects all farmers.  The combined affect of all farmers have substantial affect on interstate commerce.  This clarified the broad commerce clause reading Holmesian judges would make.


1.
Civil Rights Laws – Congress enacted civil rights legislation under its commerce clause power


Heart of Atlanta Motel v. U.S.


Motel did not want to serve African Americans.  Court said because 75% of customers come from out of state, civil rights laws applied.


Perez v. U.S., 402 U.S. 146

Consumer Credit Protection Act is a permissible exercise by congress under commerce clause.


Stewart dissents, saying some deference to historical precedents requiring two part analysis should be respected.


Modern Era


U.S. v. Lopez


1.
Congress may regulate the “use” of channels for interstate commerce (transporting)  


2.
Congress can regulate instrumentalities of interstate commerce (shreveport rate)


3.
Congress’ commerce authority includes power to regulate those activities which “substantially affect” interstate commerce


Possession of a gun within 1000 feet of school zone, cannot be “certain enough” to have a substantial effect on interstate commerce to be upheld.


Breyer, Stevens, Souter, Ginsberg dissent.  They are going to buy any type of attenuated affect on interstate commerce.  The government should have control over everything


* purpose to build a national economy.


**Kennedy, O’Connor concurrence, stare decisis operates with great force.  We’re not going to return to an 18th century view of questioning whether a commercial enterprise affects interstate commerce we live in a sigle market and unified but these gun control regulations do NOT affect commerce *


As a matter of precedent, Kennedy and O’Connor will uphold their reasonings because at the base of all of those cases there was a commercial transaction.


Civil Rights cases were Perez, Katzenburg, and Heart of Atlanta.


Souter will follow holding and reasoning of civil rights cases.


Thomas goes to extreme formalist view, reading literal commerce clause, dictionary definitions


U.S. v. Morrison, 120 S. Ct. 1740

Concerns violence against women act.  This law was struck down, not having any commercial affect at all.


Thomas concurs, saying “substantial effects” test under commerce clause is inconsistent with original understanding of Congress’ powers and with early cases.


Souter, Stevens, Ginsburg and Breyer dissent


Congress can regulate under commerce clause if some economic activity is involved, Supreme Court will not uphold civil rights or criminal law with no clear economic transactions.


The Tenth Amendment


National League of Cities v. Usery, 426 U.S. 833 (1976)


Fair Labors Act only applied to private business, not states.  Congress amended the act to state government in 1974.  Court held those amendments unconstitutional states should have protection from congress directly meddling with state affairs 4-1-4 case


Garcia v. San Antonio MTA, 469 U.S. 528

Overrules National League


Core holding:  if something is delegated to federal government, no independent basis for states to do their own thing.


Garcia is existing precedent *


New York v. U.S., 505 U.S. 14 (1992)


Can federal government tell states how they must regulate their citizens…?  Commandeering undermines dual theory of government, unconstitutional – Low level radiation regulation law


“Commandeering” federal government forcing states to regulate citizens and pay out of their treasuries for such regulations – different 10th amendment problem than Garcia


Issue:  Congress can offer spending incentives to states, that’s okay.


Issue:  Congress cannot say to state, “do what we say or we will give title to polluted property and you will be fined for not cleaning, or pay to clean” coercive action, court said no.


Federal government cannot intrude into state legislature and dictate their actions.


 White, Blackman, Stevens dissent


Printz v.  U.S., 521 U.S. 898 (1997)


Federal government wants states (sheriff’s) to participate in gun regulation, background checks under Brady Bill, the local sheriff’s are part of executive branch, can government commandeer state executive branch.  Court held no, equally unconstitutional visavis 


NY v. U.S.


5-4 holding Souter switched from NY to oppose Printz

Scalia’s opinion says judicial branch has different relationship with states than the other two branches, state judges were to enforce federal law.


Reno v. Condon, 120 S. Ct. 666 (2000)


Driver’s Privacy Protection Act of 1994 regulates the disclosure of personal information.  Court upheld law saying as long as federal government is regulating state DMV directly, not telling them how to regulate their people 9-0 decision, similar to Garcia.


C.
Taxing and Spending Power


16th Amendment – income tax


U.S. v. Butler, 297 U.S. I (1936)


If purpose of tax is an attempt to covertly regulate activity, the agricultural adjustment act was such a law court struck down law, coercive


South Dakota v. Dole, 483 U.S. 203

Congress wants drinking limit raised to 21, South Dakota allowed at 19.  Congress said if South Dakota does not raise limits, they lose 5% federal government funding.  Court upheld law finding this spending scheme not “coercive” enough.  Court said there must be some rational relationship between money and regulation teen drunk driving/highway accidents/highway funds


D.
Congress’ Powers under the Post-Civil War Amendments


1.
Who can Congress regulate?


3 important amendments after civil war “no state can”


13 prohibits slavery


14 no discrimination by due process


15 no discrimination on who can vote

Congress is given power to “enforce” these amendments by “appropriate” legislation


What does it mean “congress has power to enforce?”


Conservative




Liberal


A “state” statute only



“State” – Private individuals


Civil rights cases (1883)


Morrison (2000)


B. “enforce” provide remedy


“enforce” – determine if law broken

Jones v. Alfred Mayer Co., 392 U.S. 409 (1968)


Liberal instrumentalists


Court held congress could prohibit discrimination in selling and leasing property “There goes the neighborhood” congress has power, under 13th amendment, to regulate private activity.


Paterson v. McLean CC., 491 U.S. 164

These apply only to 13th amendment.  General reasoning may apply to 14th and 15th but not core holding

U.S. v. Morrison, 120 S. Ct. 1740 (2000)


Under commerce clause, Violence Against Women Act is not constitutional, under 14th amendment, if state had not prosecuted crimes against women, then federal congress could pass this law, but as it is, states ARE prosecuting these cases and therefore, congress cannot pass generic criminal law statute.


2.
What is the scope of Congress’ power?


Katzenbach v. Morgan & Morgan, 384 U.S. 641 (1966)


Liberal instrumentalists


Concerns constitutionality of § 4 of the voting rights act of 1965 which bans literacy tests court upheld law saying 13th amendment gave congress power to enforce the 13, 14 and 15 amendments


City of Boerne v. Flores, 521 U.S. 507 (1997)


A decision by local zoning authorities to deny a church a building permit was challenged under Religious Freedom Restoration Act of 1993 (RFRA).


More conservative case – The case calls into question the authority of congress to enact RFRA, court held they do not have the authority to pass law because due process amendment’s enforcement clause granted congress’ power to remedy violations found by court.


E.
Congress’ power to authorize suits against state governments


1.
Background on 11th amendment and state sovereign immunity


(appropriate = congruent and proportional)


Federal Judiciary cannot hear cases involving suits between a state and citizen (Chisolm v. Georgia) of another state.


In 1890, Hans v. Louisiana extended 11th amendment barring suits between state and citizen of that state in federal court.


Conservative justices want a more broad view of the 11th amendment, liberals want to advance power of federal government limited 11th amendment, everyone agrees federal government can sue states for breaking federal law in federal court.


3 ways around 11th amendment.


1.
state officers can be sued in federal court for injunctive relief


2.
state may explicitly waive 11th amendment (exception to normal civil procedure rules)


3.
Congress acting under section 5 of 14th amendment may authorize suits against state government.


2.
Congress’ Power to Authorize Suits against State Government


Fitzpatrick v. Bitzer, 427 U.S. 445

Federral government can authorize suits against states under civil war statutes.


Pennsylvania v. Union Gas Co., 491 U.S. 1

Congress may override 11th amendment and authorize suits against states under any constitutional power (prior power)


Seminole Tribe v. Florida, 517 U.S. 44

Overrules Pennsylvania, provisions prior to 11th amendment are modified by 11th amendment.


Alden v. Maine, 527 U.S. 706 (1999)


Extends Hans, people cannot sue state, unless, state has waived immunity, or congress authorizes suit under 13, 14th or 15th amendment.


Florida Prepare College v. College Savings & U.S., 527 U.S. 627

Patent infringement law (authorized under 14th amendment (not a proportionate response/City of Boerne) to states patents infringement.


Kinsel v. Florida Board of Regents, 120 S. Ct. 631

Not enough of age discrimination in states to allow remedy proportionate under ADEA (authorized by commerce clause)


Last week June 3, discrimination against women under Family Leave Act sufficiently serious that state can be sued.


In Alden, Souter dissents, believes constitutional history, text and context indicate framers obviously meant to limit 11th amendment to limit citizens of other states using different state from suing. Asks is the dual theory of government based on classical Christian natural law or social contract enlightenment natural law.  Souter agrees with social contract, Kennedy, O’Connor classical Christian.


Chapter 3 – Federal Executive Power


1.
Executive Power


2.
Commander in Chief


3. 
“Take Care laws are faithfully executed”


4.
Pardon Power


A.
Inherent Presidential Power


Youngstown Sheet v. Sawyer, 343 U.S. 579 (1952)


Truman is worried steel workers will strike, Truman seized steel plants and operated them, Justice Black (liberal formalist) struck down Truman’s seizure order, President did not have power under any circumstances to seize plants.


Today court would look at history, precedents, and legislative practice.


The president, today, may have greater authority, especially if some congressional acquiescenc,e because of “gloss” on meaning which is derived from purpose and practice interpretation of constitution, especially in foreign policy affairs.


Youngstown Sheet is good precedent


Executive Privilege



What kinds of suits are appropriate?  Injunctive relief for sure (Youngstown Sheet)


1.
Presidential Immunities



a.
Criminal case




1.
Defendant





2.
Witness-balancing test



b.
Civil case




1.
Defendant – in office – no; before office – yes




2.
Witness – balancing test




3.
Plaintiff – balancing test


U.S. v. Nixon, 418 US 683

Claimed Executive Privilege. Not to be witness (turn over tapes).  Court said to use balancing necessity (confidential) v. need at trial of evidence.


Nixon claimed he needed complete candor from advisors so conversations should be kept privileged.


Supreme Court held executive privilege must be balanced with need for trial to prevent tyranny.  There is no absolute unqualified presidential privilege of immunity under all circumstances.


Nixon loses the balancing test on this because this is not a diplomatic, military or national security case.  These tapes do not have a specific bearing on those types of issues.  The generalized need for privilege does not outweigh specific need for trial (justice).


Nixon had a much stronger 5th amendment argument but that would have been a political suicide.


E.
Checks on the President


Nixon v. Fitzgerald, 457 U.S. 731

Court gave president absolute immunity for money damages for actions president took while in office: needs of efficient management clearly outweighs money relief to one plaintiff.


Clinton v. Paula Jones, 520 U.S. 681

Jones was brought to Clinton’s hotel room, alleged he made abhorrent sexual advances, Clinton claimed the president would be undermined by having to deal with this suit.  He said he should be sued after his term of office.  Court held no, presidents are immune for acts while they are president (because they are targets of litigation) but they are not immune from lawsuits for actions prior to becoming president.  No person is above the law, if case can go forward in a timely manner, then it should go forward.  The courts will give deference to president’s schedule and it will not undermine his ability to perform duties.


Impeachment – what constitutes a “high crime and misdemeanor”.  Court has held this is a political question for House of Representatives


2 presidents (not removed), 12 federal judges (removed) 1 Supreme Court justice (not removed)


B.
Authority of Congress to increase executive power


Clinton v. City of New York, 524 U.S. 417

The Line Item Veto Act was effective Jan. 1997, court held congress did not have authority to expand executive power.  Constitutional amendment is the only method to expand the power of president.


C.
Constitutional Problems of Administrative State


Under what circumstances can congress delegate legislative power to administrative agencies?


Schechter Poultry v. U.S., 295 U.S. 495 (1935)


1935 was a formalist era, reading constitution literally congress may not delegate power unless


1.
Congress sets policy initiatives


2.
Congress sets standards to perform policy initiatives


The president, cabinet and administrative agency develop details.


In Schechter Poultry, court held authority granted without standards by congress is unconstitutional.


Panama Refining Co. v. Ryan, 293 U.S. 388

Same result.


In 65 years since these cases, not a single federal law has been declared an impermissible delegation of power.

  
Since 1937, if congress thinks it is a good idea to delegate authority, that’s okay, because no tyranny to prevent.


John Mistretta v. U.S., 488 U.S. 361

Congress delegated sentencing guidelines to administrative agency. Court says that is okay as long as congress sets initial policy and standards.  “Congress charged the commission with three goals, then set 4 purposes (standards).  These were specific enough for court, even though in actuality they are very general.


2.
Legislative Veto and its demise


Congress created the “legislative veto” as a check on administrative agency.  Congress included in statutes provisions authorizing Congress to overturn an agency’s action without having to adopt new law.


I.N.S. v. Chadha, 462 US 919

Chadha was being deported, he appealed to administrative law judge, judge decided to suspend deportation, Rep. Eilberg sent “legislative veto” to deport Chadha to committee pursuant to the statute delegating power to INS.


If a provision is found to be unconstitutional the general consensus is that the provision is severable.


This one house of congress action violated Bicameral requirement of Article I because the senate did not hear anything about Chadha and president did not get to veto the House’s action, so now all legislative vetoes are unconstitutional.  


3.
Checking Administrative Power


Congress can still overturn agency decisions by passing laws or controlling budget of agencies.  Also congress has appt and removal power (in senate).  President’s nominees must be confirmed.


Alexia Morrison v. Theodore Olson, 487 U.S. 654

Ethics in government act of 1978 authorized appointment by judiciary panel “Interbranch appt” an independent counsel so that president could not fire or threaten to fire justice dept investigating the president.  This independent counsel is clearly exercising executive power.  Court holds independent counsel is not a principle because they are subject to being removed by AG.  Therefore appt of IC does not have to be confirmed by senate.


Court said interbranch appts of inferior official must be sensible and congruent w/efficiency. 


Ex. Judicial branch appt asst to asst ambassador to Costa Rica.  Incongruous, what does judicial branch know about those kinds of appts?


Removal Power


-No text in const. about removal of executive officials.


Doctrine developed through cases:


-Cabinet level officials may be fired at will (to allow president’s ability to run his administration)


-Independent Agencies (SEC, FCC, FDA, election committee) lead by commissioners, congress can limit president’s removal of these officials, and congress cannot remove an official, that’s too much power.  FBI director in the middle of term? (10 year term, but under Justice Dept.) This position problem has not come up.


If cabinet members do not want to give info they shared with president, the president must assert the executive privilege for them.


Lower administrative officials have “Qualified” immunity, “Official acts” by judges, legislators, executive have immunity from monetary damages.


- For lower “inferior” officials, all civil service protections apply (because this would not curtail President’s ability to run his office)


For exam on removal issues, always look to see if person works directly for the executive branch or for an independent agency.


D.
Separation of Powers and Foreign Policy


Dames and Moore v. Regan, Sec. Of Treasury


Congress has implicitly approved of President’s ability to settle international claims through series of different statutes.  Congress did not disagree with Carter’s handling of Iran settlement arrangement.  No tyranny to be prevented here.


3.
War Powers



The constitutionality of the War Powers Act has not been challenged.  Is this an unconstitutional intrusion of the President’s powers as Commander in Chief?  Or is it a permissible effort by Congress to interpret the Constitution and ensure checks and balances.

Chapter 4 – Limits of State Regulatory and taxing power

	Supremacy Clause
	U.S. Constitution, Federal Statutes, treaties (newer statutes control), executive order, state const., statutes, common law

	States Only
	Federal and State
	Federal Only

	Chapter 2
	Preemption 2 ways:

Express (section in statute)

Implied (court will determine)

- entire field (field preemption)

- targeted preemption

- conflicts preemption

- if state law impedes federal purpose

D.C.C.

Purpose of Commerce Clause

- national solutions for national problems

-prevent states imposing protectionist policies
	


A.
Preemption of state and local laws


1.
Express Preemption


Cipollone v. Liggett Group, 505 U.S. 504 (1992)


1969 Act requiring warning labels on cigarettes pre-empts plaintiff’s claims based on failure to warn but does not pre-empt plaintiff’s claims based on express warranty, intentional fraud, misrepresentation or conspiracy.


2.
Implied Preemption


A.
Conflicts Preemption


If a federal and state law conflict (so that a person cannot comply with both laws), the state law is pre-empted


Florida Lime and Avocado Growers v. Paul, Director, Dept. of Agriculture of CA, 373 U.S. 132 (1963)


California statute requiring 8% oil in avocados before they are transported or sold in CA seemed to conflict with federal marketing orders which do not concern with oil content.  Florida growers complain because they can’t sell their avocados in CA, Ct. said they can comply, by ripening fruit on tree longer, no conflict.


b.
Preemption because state law impedes achievement of federal objective


PG&E v. State Energy Resources Conservation Commision 461 U.S. 190 (1983)


Congress intended to preempt state law.


c.
Preemption because federal law occupies the field.


Hines, Secretary of Labor and Industry of PA v. Davidowitz, 312 U.S. 52 (1941)


Federal law preempts state law as it pertains to immigration.


B.
Dormant Commerce Clause


This clause is the principle that state and local laws are unconstitutional if they place an “undue burden on interstate commerce”

Dormant Commerce Clause Balancing Test


1.
Legitimate state interest


2.
Burden on interstate commerce



3.
Availability of less burdensome alternation

(Is burden clearly excessive in light of 1 and 3?)


usually applies to discriminatory laws


- facial


-nonfacial but purposes and effect are discriminatory


-even handed, but burdens interstate commerce in practice.

DCC Analysis is a balancing test, formalists do not like this because this is no where in the text, context of constitutional nonformalist look at practice, precedent, p7urpose and prudential concerns.  Only Scalia and Thomas object to DCC except “Facial discrimination”.  Prudential concern is Congress will not have time or ability to review every state’s laws to determine if they should pass a law pre-empting such state statute.  Courts have a better process to handle this if people are injured, they can file a complaint, etc…

- Congress has not complained about the courts review of Dormant Commerce Clause.  They can restrict courts jurisdiction if they wanted to... “legislative acquiescence”

2.
Dormant Commerce Clause before 1938


Aaron Cooley v. Board of Wardens, 53 U.S. 299 (1851)


Some economic matter that in its nature was national, requiring federal law, those were where courts would declare state laws unconstitutional.


After 1937, courts shifted away from this policy.

3.
Contemporary Test for DCC


a.
Shift to a balancing approach


South Carolina State Highway Dept. v. Barnwell Bros., 303 U.S. 177 (1938)


South Carolina laws more burdensome on truckers (for safety purposes).  Not unconstitutional because its burden on interstate commerce not enough to tip the scales.  (not excessive in light of the legitimate state interest – safety – and availability of less burdensome alternative (build all new roads)).


Kennedy, O’Connor, Souter are conservatives who favor free trade.  Scalia, Thomas and Rehnquist are conservatives who favor state’s rights.


b.
Determining if law is discriminatory


-Facially Discriminatory Laws


City of Philadelphia v. New Jersey, 437 U.S. 617 (1978)


New Jersey passed law barring out of state waste was facially discriminatory, could have limited total waste to be a “less discriminatory alternative”


-Facially Neutral Laws


Hunt v. Wash. St. Apple Adver. Comm., 432 U.S. 333

North Carolina passed statute not allowing apple containers to indicate any grade other than USDA, placed burden on Wash. S. Apple growers to pay for new boxes unconstitutional.


* Congress can always pass a statute allowing normally unconstitutional Dormant Commerce Clause cases


“The burden falls on the state to justify it both in terms of local benefits… and unavailability of non-discriminatory alternatives “otherwise “virtually per se illegal”


Dean Milk v. C.O. Madison, 340 U.S. 349

City of Madison discriminated against any milk outside 5 miles.  Not state to state discrimination.


Pike v. Brace Church, 397 U.S. 137

When statute is even handed, burden falls on plaintiff.  Here the burden to pack produce properly outweighs “tenuous” interest in having cantaloupes identified as originating in AZ.


DPS of Illinois v. Navajo Freight Lines, 359 U.S. 520

2-4 hours labor to change mudguards to satisfy state statute too burdensome in operation to be constitutional.


Western and Southern Life Ins. V. St. Brd. Of Equalization of CA, 451 U.S. 648

Congress’ McCarren – Ferguson Act allowed taxing of insurance companies – okay


-Market participant exception


Reeves, Inc. v. William Stake, 447 U.S. 429

The issue is whether South Dakota, in a time of shortage, may confine the sale of cement it produces solely to its out of state residents.


Reeves was a buyer from state of South Dakota plant (95% of their cement came from SD).  In 1978 a cement shortage forced South Dakota to only sale to South Dakota customers – This is deemed okay by the court, “market participant doctrine”.  Private businesses can discriminate so can state run “market participant”. 


South-Central Timber Dulpt v. Comm., Dept. of Nat’l Rscr of Alaska, 467 U.S. 82

Timber company must have timber purchased from state of Alaska sent to sawmills in Alaska by contract.  Court held the “selling of lumbar” is “market participant” oriented, but what comes after the sell is an attempt to regulate the commercial activity and so DCC applies unconstitutional.

C.
Privileges and Immunities Clause of Article IV §2


1.
Intro


Citizens of each state shall be protected the same way as citizens of several states applies only to “sufficiently basic to the livelihood of the nation”. 


Getting a job – basic to the livelihood of the nation


Getting a hunting license – NOT basic to the livelihood of the nation/resident and non-resident fees okay.


Tuition at state universities – no privilege and immunities analysis at time case decided NOT basic to the livelihood of nation – not been rethought in a long time.


Toomer v. Witsell, 334 U.S. 385

Shrimp fishing case, that’s a job, subject to immunities and privileges analysis.


Construction Union v. City of Camden, 465 
U.S. 208

Applies to cities as well as states.


Lester Baldwin v. Fish & Game of Montana, 436 U.S. 371

Hunting and fishing licensing for residents and non-residents okay.


Sup. Ct. of New Hampshire v. Kathryn Piper, 470 U.S. 274

Not allowing attorney to be licensed in a different state is unconstitutional. 


1.
Burden is ALWAYS on state to prove the law is constitutional. 


2.
Constitutional text precludes congress from passing laws to overturn court decisions.


3.
State interest must be substantial enough to be more than merely legitimate must be IMPORTANT.  I.e. saving a little bit of money is NOT important enough.


4.
Statute must be advancing this important benefit substantially.


5.
Statute must be not more burdensome than necessary.


If 3,4, 5 are met, government will be supported by court.  


Supreme Ct. v. Piper, 470 U.S. 274 – Analysis called “Intermediate review”


Government argument 1 – non-resident will not be familiar with local rules and procedures.


1.
Is this a legitimate government interest?  - Probably.


2.
Is this statute substantialfly relating to achieving this legitimate interest?  - No evidence to support the claim being a resident of NH makes any difference. 


Government argument 2 – non-residents will not behave ethically


1.
legitimate interest.


2.
no evidence of any substantial evidence of behaving ethically.


Government argument 3 – non-residents won’t be available to come to court.


1.
legitimate interest


2.
maybe a rational link



3.
burden analysis fails if attorney could not make it, he could call outside counsel, so absolute ban is far too burdensome.  The other alternative is much less burdensome.


Government argument 4 – non-residents would be less likely to do pro bono work.


1.
legitimate interest


2.
state bar members usually do the pro bono work but maybe


3.
make a requirement, don’t ban outright too burdensome.

Chapter 5 – Structure of Civil Rights Protection


Original text contains few provisions concerning individual liberties.

	U.S. Const.

Bill of Rights
	Civil War

Amend.
	“”
	“”

	10
	13
	14
	15


Original text had – habeas corpus, no bill of attainder, no ex-post facto laws, or law impairing the obligation of contracts.  No religious test shall ever be required as a qualification to any office of public trust under the U.S.


B.
Application of the Bill of Rights


1.
Rejection if application before Civil War


-The Supreme Court initially concluded the Bill of Rights applied only to the federal government.


Barron v. City of Baltimore, 32 U.S. 243

Plaintiff complains city’s diverting stream rendered his wharf unusable, in violation of the “Taking clause” of 5th amendment.  Court held taking clause applied only to federal government action.


2.
False start in applying BOR to the states:


14th – No state shall abridge “privileges and immunities” deprive life, liberty or prop without “due process” or deny “equal protection”


Slaughter-House cases


Butcher’s Benevolent of N. Orleans v. Crescent City Livestock Landing and Slaughter House Co., 83 U.S. 36

LA granted monopoly to two butcher houses, other butcher’s sued saying this deprived them of life, liberty or property without due process.


Court goes way beyond the facts of this case, to lay out their view of the 13th, 14th and 15 amendment.


13th – plaintiff claims this violates 13th amendments as involuntary servitude – court rejects this argument, says this is a business regulation, involuntary servitude is slavery or indentured servitude, nothing to do with monopoly in business.


14th – Privileges and Immunities Clause analysis


Citizens born or naturalized in U.S. are citizens of federal government and citizens of the state where they reside (overrules Dred Scott case).  Given this,t he court says a distinction exists between U.S. and state citizen, because text of P&I clause of 14th amendment refers to “citizens of the U.S.” not “citizens of the state” but P&I clause allows citizens to “come to government to assert any claim, transact any business with government, to seek its protection, to share its offices, to engage in administering its functions.” State did attempt to infringe on these broad (1st Amendment) rights… were these “examples” or the entire 1st amendment ? or the entire Bill of Rights?  Later courts have not read this as an invitation to extend this beyond the “examples” given.  Later courts have read narrowly this case opinion. 


Equal protection is also read very narrowly, can be read to only apply to former slaves.


3.
Incorporation of BOR into The Due Process Clause


- Substantive Due Process protections against state actions equate basically to immunities from government action, why not then relate these notions to the privileges and immunities clause because they don’t want to overturn strong precedent of slaughterhouse cases, they don’t want to reinterpret those cases because they have been reading them the same for 100 plus years.


p. 400 – 5 provisions which have never been applied to states.  If a right is seen as “fundamental” court will extend to states.


2nd amendment


3d amendment, never tried “no soldiers quartered in a persons’ home” if a case arose, court would extend.


5th – right to grand jury indictment in state law cases – not a “fundamental right” various other ways to protect citizens from unjust incarceration.


7th amendment – right to jury trial in civil cases in state courts


8th amendment – court has never ruled whether prohibition of excessive fines at state level, just hasn’t come up


Privileges to criminal defendants were not viewed as fundamental rights until 1960s.

C.
Application of BOR to Private Conduct


1.
Requirement for State Action


Civil Rights Cases


U.S. v. Stanley


Civil Rights Act of 1875 ruled unconstitutional because it provides rules of citizens, imposes sanctions on citizens.  This is not appropriate for congress, only for states.


2.
Exceptions to State Action Doctrine


Two exceptions (1) “public functions exemptions”: an entity must comply with constitution if it is performing a task that was exclusively done by government; (2) “entanglement exception”: private conduct must comply with constitution if government has authorized, encouraged or facilitated the unconstitutional conduct.


Cases concerning these exceptions are a “conceptual disaster area”


a)
Public Functions Exception


Marsh v. Alabama, 326 U.S. 501

Company owned town cannot abridge first and fourteenth amendment rights of a Jehovah’s witness who wanted to pass out literature there.


Jackson v. Metropolitan Edison Co., 419 U.S. 345

Is the utility company sufficiently connected with state of Pennsylvania to make company comply with due process clause?  No! – Plaintiff did not pay her bill, defendant can turn off electricity.


Private property used for Public Purposes


Evans v. Newton, 382 U.S. 296

A park could not be racially segregated even if the board of trustees was private and landowner willed it to be white only.


b.
Entanglement Exception


Judicial and Law Enforcement Actions


Shelley v. Kraemer, 334 u.s. 1 – 410

Chapter 6: Economic Liberties

p. 449


A.
Introduction

1886 – corporations are persons under 14th amendment

	14th Amendment

Substantive due process
	Fundamental Rights
	Implicit v. the concept of the liberty ordered

	1873 – 1937 enumerated BOR takings clause 1877; 1st amendment 1920s
	Enumerated “liberty of contract”

	1937-1954                Cardene Products
	

	
	

	1954-1986                Most BOR are applicable to states.  text p. 400 for exceptions
	



Allgeyer b. LA, 165 U.S. 578

Contract made in NY, statute in LA said it could control contracts in state border.  “No foreign corporation shall do any business in LA without having one or more places of business and an authorized agent upon whom process may be served”.  Court held the state did not have any place to impede on citizens’ right to have liberty in contract.  No public safety issues; no moral considerations; not “affected with public interest”


Lochner v. NY, 198 U.S. 45

Statute limiting number of hours bakers could work (maximum 60 hours).  This is limiting freedom to contract between bakers and employees.  Court articulates in dicta the “police powers” regarding public safety, health, morals and general welfare of public.  Working in mines is an issue of public safety, baking does not rise to the level necessary to be regulated under public health and safety concerns.


The dissent says there is a public safety issue with bakers work (flour dust).

	     Lochner (1905)
	Today “Rational Review Doctrine”

	1.  Public Health or Safety
	purpose 1. Does regulation have a legitimate end?

	2. Morals (prostitution)
	benefit    2.  Does statute rationally relate to the legitimate end?

	3.  Affected with public interest

- not standard routine business

- monopoly where private business marketplace can regulate prices (or oligopoly)
	burden   3.  Not irrational burden


Laws Protecting Unionizing


Coppage v. Kansas, 236 U.S. 1

Union law trying to provide protections, court held this violates “freedom to contract”


Minimum Wage Laws


Adkins v. Children’s Hospital, 216 U.S. 525

Minimum wage laws violate “freedom to contract”


Maximum Hours Laws


Muller v. Oregon, 208 U.S. 412

Women cannot work more than ten hours.  Court held women’s health interest made this law okay (denying women jobs).


Consumer Protection


Weaver v. Palmer Bros. Co., 270 U.S. 402

invalidated


Nebbia v. NY, 291 U.S. 502

Milk beard sufficiently connected to public interest to uphold law.


4.
economic substantive due process


West Coast Hotel v. Parrish, 300 U.S. 379

Court rejects old Lochner era doctrine, even Scalia and Thomas say the “liberty to contract” was never included in constitution.


U.S. v. Carolene Products Co, 304 U.S. 144 (1938)

	OVERVIEW: Appellant United States obtained an indictment against appellee corporation for a violation of the Filled Milk Act (Act), 21 U.S.C.S. §§ 61-63, which prohibited the shipment of adulterated milk in interstate commerce. Holding that a rational basis for legislation was all that the Fifth Amendment's guarantee of due process required, the Court reversed. The Court first declared the Act a valid exercise of congressional power under the Commerce Clause. The Court then held that the Act did not infringe the Fifth Amendment, as nothing in the guarantee of due process prohibited a national or state legislature from enacting laws for the protection of their citizens. Further, the Court noted the presumption of constitutionality inherent in legislative acts. The Court held that its function, at least with respect to acts not implicating specific constitutional prohibitions, restricting political processes aimed at the repeal of undesirable legislation, or prejudicing "discrete and insular minorities," was to determine if a rational basis existed for the act, and if so, to uphold it.



Introduces Rational Review Doctrine – A statute forbidding fillers being added to milk.  The challengers said this was a burden. Ct said now to show statute is unconstitutional use rational review scrutiny.  Court will give substantive deference, not like dormant commerce clause cases where court determined for itself whether there was a real interest (no substantial deference).


Footnote 4 p. 474 is important.  States in some cases a stricter scrutiny is required



- bill of rights



- legislation which interferes with electoral process



- legislation against racial or religious groups


Williamson v. Lee Optical, 348 U.S. 483

In 1955 court still had rational review doctrine.  The legislature’s interest does not have to be what statute promotes, court can assign a legitimate interest (element 1) different than what legislature intended. 


- economic regulations rarely found to violate due process


BMW v. Gore, 517 U.S. 559

Plaintiff’s car had been repainted and sold to him as new.  He sued and got $4 million in punitive damages.  Court held this was grossly unjust, depriving BMW of money without due process..


Factors court looks at 


 - ratio between compensatory and punitive (4K to 4M)


 - sanctions for comparable conduct (Alabama penalizes $2000 for Deceptive Trade Practice fine)


 - degree of reprehensibility


Recently, ratio greater than 10 to 1, probably unconstitutional (2003)


C.
Contracts Clause



1.  Intro – Contracts Clause applies only to states and local government.  Challenges to federal interference with contracts must be made under Due process where it will receive a deferential rational basis review.  applies only to existing contract, not future contracts.


2.  Modern – Use of the Contracts Clause 

Home Building and Loan v. Blaisdell, 290 U.S. 398
A Minnesota law imposes two year moratorium from exercising lender’s right to foreclose on property.  This is a violation of contracts clause on its face as impeding the legal rights of contractors.  Court held the legislature had a reasonable response to an emergency situation.  The limitation was legitimate and, after all, not permanent so did not infringe wholly on the rights of contractors.  Right to contract not an absolute right.


Energy Reserves Group v. Kansas Power & Light Co., 459 U.S. 400

Although contracts clause is facially absolute, its prohibition must be accommodated to the inherent police power of the state “to safeguard the vital interests of the people”.  ERG could not collect escalated prices for gas just because contract with government allowed elements for contract clause analysis.


 - has state imposed a substantial impairment?


Allied Structural Steel v. Spannans, 438 U.S. 234

Minnesota statute applied only to a limited number of companies, (over 100 employees).  This tends to be a concern because it does not promote lobbying from euqal number of groups, thus a more vigorous scrutiny then rational basis review (because of deficiency in legislative process).


U.S. v. NJ, 431 U.S. 1

NJ is regulating its own bond repayment program, court held unconstitutional.


D.
The Taking Clause


1.  Intro – two categories of taking (easement perm or temp): 1 – actual, physical  occupation = taking – government can do it, but must compensate for such taking; 2 – regulatory taking (diminish value through regulation) substantial deprivation analysis.


2.  Is there a taking?



Possessory taking



Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419

Cable company installed box on apartment complex, court held they must compensate for this.


Regulatory Taking


Pennsylvania Co. v. Mahon, 260 U.S. 393

Is there some cases which are an exception?  - Public Nuisance


Miller v. Schoene, 276 U.S. 272

Government required trees with fungus to be cut down.  This is okay because of public nuisance concern.


How do we determine if a substantial deprivation?


Penn Central Trans. v. New York City, 438 U.S. 104

1 – the economic impact


2 – the extent to which regulation has interfered with investment – backed expectations


3 – character of government action (takings clause analysis)


Focus of analysis centers on “existing uses”.  Corporate often argue that opportunity cost is a valid deprivation.  Court does not buy it at present time.  Kennedy does not buy their argument.


Penn Central Station owners want to build 50-story building on top of Penn Station, NY’s Landmarkers Preservation Law prohibits them from doing this.  Court said Penn Central’s expectations of running train station is still intact, the opportunity cost is great, but court does not take this into consideration.



Lucas v. South Carolina Coastal Council, 505 U.S. 1003

Property owner was barred from developing beachfront property and not develop it at all.  trial court found this rendered (and valueless), court ordered state to compensate him under (1) analysis of taking clause


- Exaction cases (government is exacting something for permit issuance)


Dolan v. City of Tigard, 512 U.S. 374

State statute required property owners provide 15% open space and landscaping.  Court says if: (a) property owner is being compensated “roughly proportionate” to what they are being required to give up, then no problem.  Government bears burden of proof “a strong public desire to improve the public condition [will not] warrant achieving the desire by a shorter cut than the constitutional way of paying for the change”.


Taking Clause


CHALLENGER BEARS BURDEN


1.
Any Physical Occupation


2.
Regulation – substantial Deprivation



Three factors listed on bottom 504.  Court is much more concerned about depriving people of property for existing uses as opposed to opportunity cost


Exceptions


* Public Nuisance (government can ban public nuisance).


* Mere indirect effects from government action


* No initial expectation


– Reason to foresee some later government action effects (questionable)


3.
Dolan (Exaction” from individuals government must compensate



“Roughly proportionate” to what they demand.  Government bears burden


Phillips v. Washington Legal Foundation, 524 U.S. 156

Attorney IOLTA account generated interest.  Court held it to be property but did not say it was “taking” in (2003) it was held not to be a “substantial deprivation”.


4.
Is it for “Public Use”


Government must take property only for public use even if they compensate property owner it is patently unconstitutional.  The government cannot take your house because the mayor likes the view.  However, supreme court has expanded “public use” to encompass almost anything.


Hawaii Housing Authority v. Midkiff, 467 U.S. 299

5.
What is “Just Compensation”?


Just compensation is measured in terms of the loss of the owner; the gain of the taker is irrelevant.


Exam: Is this a physical taking?



Is it is neutral government regulation?  Penn State



Is it a Dolan case?



Is it an exception?

Chapter 7 – Equal Protection

A.
Introduction


Standard social, economic regulations under equal protection get rational review.  Racial cases get strict scrutiny; gender discrimination get intermediate scrutiny.


1.
Constitutional Provisions Concerning Equal Protection


2.
Framework for Equal Protection Analysis


Romer v. Evans, 517 U.S. 620

Strikes down Colorado law discrimination against GLBT folks


1.
Legitimate ends?  Religious views


2.
Reasonable relation? etc.


No, affects far too many issues, not narrow very broad


Really about animus towards a group “or to demean a group”.


- Must it be the actual Purpose or is a conceivable purpose enough?


Underinclusiveness – 

U.S. Railroad Retirement Bd v. Fritz, 449 U.S. 166

Railway Express Agency v. NY, 336 U.S. 106

Statute distinguishes ad types for vehicles (ads for own business okay, for others not okay).


1.
Legitimate interest? Yes, less distractions. – Part 1


2.
Rationally related? Yes, even if barely, any benefit is classification rational?  (Must address larger issue first or give reason why not). Part 2


Classification was held rational because ads for hire were possibly bigger part of problem as viewed from local government (illustrates deference to government).


Over inclusiveness


NY city transit Authority v. Beazer, 440 U.S. 568

Statute refusing to employ persons who use methadone.  


1.
Legitimate Interest – Yes to prevent hiring addicts (even potential addicts) public safety.


2.
Rational relationship.  Yes, clearly a rational benefit, no classification distinction necessary because it encompasses everyone taking methadone.


3.
Irrational burden?  70-80% of the persons taking methadone are okay, burdening 100% of people because 20% to 30% may be a problem is not rational.  Transit Authority can refuse to spend money to find out if applicants are clean. Under intermediate scrutiny NYTA would probably be unconstitutional as it would be substantially more burdensome than necessary.


USDA v. Moreno, 413 U.S. 528

Hippie commune okay for food stamps (did not pass rational review).


City of Cleburne v. Cleburne Living Center, 473 U.S. 432

What is appropriate standard of review for mentally retarded persons?  Court looks at 8 factors:


1.
Footnote 4 (p. 474) Fundamental right (BOR)


2.
Is there a deficiency in Political Process?


3.
Discrete and insular minority unable to adequately protect self in political process.


4.
Classification burdening an immutable characteristic (not the product of choice)


5.
Part of a history of discrimination based on stereotype.


6.
Original Intent of Framers and Ratifiers of 14th Amendment (Race)


7.
Are judges competent to make substantive decisions required at heightened scrutiny (second guessing the legislature)


8.
Would we open a Pandora’s box? (costly to litigate)


Court decided rational basis review because:

(1) this large diverse group can only be effectively represented by legislative process (factory);

(2) no history of discrimination against mentally retarded (factor 5)

(3) mentally retarded are not a discrete or insular group unable to protect themselves (factor 3)

(4) to classify mentally retarded as quasi-suspect would have to do so for aging infirm, etc. (factor 8)

	Challenger

Bears burden

Rational Review burden

Substantial deference to legislature
	Quasi-Suspect

Intermediate
	Suspect Strict Scrutiny (government bears burden)

	End
	1. Legitimate concern
	1. Important, substantial interest
	1. Compelling, overriding interest

	Means (Benefit)
	2. Rational Relationship
	2. Substantial relationship between law and concern
	2. Direct relationship

	Burden
	3. Not an irrational burden
	3. Not substantially more burdensome than necessary
	3. Least burdensome; effective alternative


But even at rational review, this law fails, there is no legitimate ends and the burden is irrational “private biases may be outside the reach of the law, but the law cannot, directly or indirectly, give them effect.”

This case introduced factor 8:


Intermediate review was established in 1976 as a result of a compromise between those who wanted gender to be a strict scrutiny review and those who wanted gender to be reviewed under rational review.  The government has only lost on rational basis 10 times in 25 years, possible to fail but rare.

C.
Classifications based on race and national origin


1.
Race discrimination and slavery by the 13th and 14th amendment


Dred Scott v. Sandford, 60 U.S. 393

Issue: is a black person, imported as a slave, a citizen with standing to bring action to sue for freedom.  Held, no, slaves are never citizens, no heirs of slaves citizens.  Court said this was intent of framers of constitution.


Kelso: not so in reality, Washington and Jefferson both freed their slaves upon their death and intended them to be free persons.  But court was dominated by southern democrats who supported slavery, the decision energized republican party and precipitated civil war.


2.
Strict Scrutiny for Discrimination Based on Race and National Origin


Supreme court first get out strict scrutiny application to race in 1944 Japanese internment camp case.


3.
Proving the Existence of Race or National Origin Classification


a.
Race or National Origin Classifications on the Face of the Law


three major types


race – specific classifications that disadvantage racial minorities


Korematsu v. U.S. 323 U..S 214

Court said strict scrutiny should be used, but incredibly upheld Japanese internment camps as constitutional (even though we did not round up Italian and Germans on East Coast) – Kelso


Racial Classifications Burdening both whites and minorities – interracial relationship cases


Loving v. VA, 388 U.S. 1 (1967)


two approaches to triggering strict scrutiny review


- Formalistist View


Equal Application is NOT racial discrimination (formal equality)


- Nonformalist View


   Using race as classification is racial discrimination and should always trigger strict scrutiny review


The Supreme Court rejected formalist view saying “there is no patently no legitimate overriding purpose independent of invidious racial discrimination which justifies this classification” law prohibiting interracial marriage held unconstitutional.


Plessy v. Ferguson, 163 U.S. 537

Old formalist view that as long as accommodations for separate but equal races that’s okay.


Brown v. Bd of Education, 347 U.S. 483 (1954)


Plaintiff contends “segregated public schools are not equal and cannot be made equal”.


New Formalist View – Any use of race in a statute violates equal protection clause “letter of 14th amendment requires color-blind society”


Washington v. Davis, 426 U.S. 229

Other way to trigger strict scrutiny – if intent of statute is discriminatory but facially neutral this can strigger strict scrutiny


This was a written test to get into police force.  Held to have a discriminatory effect with motivational factor and thus unconstitutional.


McClesky v. Kemp, 481 U.S. 279 (1987)


Examines discriminatory effect of death sentence case.  Court says they do not see any “motivating factor” based on race, each jury makes its own decision upheld neutral operation of the criminal justice system.


City of Mobile v. Bolden, 446 U.S. 55 (1980).


At-large election NOT made with discriminatory intent.  The court has been reluctant to find in areas like jobs and housing districts were within a discriminatory intent.


Voting and school districting, the court tends to find more often a discriminatory intent.


Palmer v. Thompson, 403 U.S. 217 (1971)


Swimming pools closed by city.  Case language suggests that to as (motivating factor) prove discriminatory intent proof of discriminatory impact must be made.


Since Palmer, theoretically if a discriminatory impact is shown then it should trigger strict scrutiny but in reality a discriminatory impact must be shown to have standing.


Personnel Administrator of MA v. Feeney,


State civil service gave veteran preference to prospective employees.  This in practice provided a gender gap.  Court found the state truly had a neutral reason for the preference.  Upheld no discriminatory purpose.


4.
Remedies:  The problem of school segregation.


Swann v. Charlotte Bd. of Education, 402 U.S. 1

Court laid out particular remedies and instructions on how schools should be redistricted, to ensure desegregation.


Milliken v. Bradley, 41 U.S. 717

Federal court had written redistricting plan for Detroit and surrounding districts, supreme court held the surrounding districts should not be subjected to federal court remedial measures because they had not violated desegregation order.


Bd of Education of Oklahoma City v. Dowell, 498 U.S. 237

Judicial oversight should at some time end, “when they have achieved a unitary system”.


5.
Racial Classifications Benefiting Minorities


The initial rulings on affirmative action

5.
Racial Classification Benefiting Minorities


Regents of UC v. Bakke, 438 U.S. 265

Powell opinion suggests strict scrutiny must be used in cases of affirmative action cases where race is used.  Heidi seeking a diverse student body is a compelling interest but racial discrimination is not necessary to achieve this goal.  Seeking to provide healthcare to underserved communities is compelling but no direct relationship exists between goal and affirmative action program (if they required affirmative action admittees to work in underserved areas then maybe that would be a direct relationship – Kelso)

O’Connor in UM case (2003).  Enriched educational environment is a compelling interest and diverse student body is the direct related to providing that enriched environment.

For federal affirmative action four votes for intermediate scrutiny.

D.
Gender Classifications


Early cases approved gender discrimination based on tradition and biblical views.


In Reed v. Reed, the court first overturned a gender classification under rational scrutiny (1971).


Frontiero v. Richardson, 411 U.S. 677 (1973)


Four justices promote strict scrutiny as the proper review basis for gender cases.


Female military personnel was asked to prove husband received half of his support from her in order to receive dependent benefits.  (This was not required of male military personnel because dependency of female was presumed).  Other justices say rational review is fine,


Craig v. Boren, 429 U.S. 190

Oklahoma statute barring 18-20 year old males from buying 3.2% beer but not females.  Court announces intermediate scrutiny for gender discrimination (9-0 view today).  Had okay banned everyone from buying the beer 18-20, then rational review probably would be okay.


Thursday, July 3d skipped.

	
	Fundamental Rights “Implicit in the concept of ordered liberty” or “deeply rooted in nations history and tradition”

	Text
Context

History
	Enumerated
	Enumerated rights
	Yes
	No.

	
	1872   1st

1937   Amd
	9th

Freedom from bodily restraint
	Liberty of contract (Lochner era).  Myer 1923 acquire knowledge, marry, est. home, raise kids
	Procreation Buck v. Bell

	Practice
	1933

1954
	
	Liberty of contract

	Precedent
	
	
	Liberty of contract

	Prudential
	1954-1996
	Moore
Extended family
	Stanley
Unwed fathers who participating in upbringing
	Lochner father’s who did not participate in upbringing of children

	
	
	abortion
	


Chapter 8
Fundamental Rights under due process and equal protection


C.
Constitutional protection for family autonomy


Meyer v. Nebraska, 262 U.S. 390 (1923)


Lists some fundamental rights not enumerated


- freedom from bodily restraint (core defense of liberty)


- liberty to contract


- to acquire useful knowledge


- to engage in any common occupations


- to marry, establish a home and bring up children --- *


- to worship God


- enjoy those privileges long recognized at common law as essential to the orderly pursuit of happiness

1.
The right to marry


Loving v. Virginia, 388 U.S. 1 (1967)


Interracial marriage is against law in Virginia.  Supreme Court found Virginia law impermissible under Due Process Clause.  No legitimate goal promoted by this law.


Zablocki v. Redhail, 434 U.S. 378 – subjected to critical examination because sub-burden imposed.


Wisconsin statute which forbid people to get married who are behind in child support and whose children may be “public charge” held unconstitutional because although the states interest is substantial.  This law provides no legitimate relation to that goal.  No money I s transferred to child by preventing the deadbeat dad’s from getting married.


State can still regulate marriage in some ways like bloodtests.  Those types will be rational review scrutiny.


2.
Right to custody of one’s children


Stanley v. Illinois, 405 U.S. 645 (1972)


Joan Stanley lived with Peter Stanley off and on for 18 years.  They had three children, the children of unwed fathers become wards of the state when Joan Stanley died.  Court held this law was arbitrary and denying the surviving father without a hearing on his competency violated Due Process.

	Strict scrutiny
	Rational Review
	Maybe intermediate

	Substantial burden
	Less substantial burden
	Like free speech

	Zablocki v. Redhail
	Blood test
	

	Moore v. Cleveland
	
	


Michael v. Gerald D., 491 U.S. 110 (1989)


Carol was married to Gerald.  Had affair with Michael.  CA law says husband is presumed father.  Michael is suing for parental rights because Carol does not let him have consistent visitation.  Court held according to tradition and trend, adulterous fathers do not have right to rebut the marital presumption but this is NOT a fundamental right.

3.
The right to keep the family together


Moore v. City of E. Cleveland, 431 U.S. 494

Grandmother, her son, his son, and her grandson from other of her children lived in public housing.  The other grandchild was not allowed to live with her.  She was fined. Court struck down this law under strict scrutiny saying the ordinance serves its goals (preventing overcrowding) only marginally at best.

Analysis for exam: Is this a fundamental right?  If yes, strict scrutiny.  If no, rational review.


Troxel v. Granville, 120 S. Ct. 2054

WA statute gave equal footing to any person to file for visitation rights.  Court held this unconstitutionality interferes with the fundamental rights of parents to rear their children.


Scalia dissents saying this is not an area for the court to be involved in (strict formalist)

D.
Constitutional protection for reproductive autonomy


1.
The right to procreate


Buck v. Bell, 274 U.S. 200.  Law mandating mentally retarded to be sterilized was upheld under rational review because procreation is NOT a fundamental right (1927).


Skinner v. OK, 316 U.S. 535 (1942)


Declares procreation a fundamental right.  One way to make new FR take existing fundamental rights and see if the proposed fundamental right fits in with existing FR

Ex.
Marriage and rearing children is already a FR so to then is procreation (within marriage)

2.
The right to purchase and use contraceptives


Griswold v. Ct, 381 U.S. 479

Instrumentalist court decided access to contraceptives is a fundamental right and struck down Connecticut law restricting contraceptive availability to married couples.


Eisenstadt v. Baird


Gives singles right to contraceptives.


If right of privacy means anything it is the right of the individual to choose to beget a child or not.  737.


Roe v. Wade, 410 U.S. 113

Abortion laws subjected to strict scrutiny because of privacy interest.  Held criminal statutes unconstitutional sets up trimester guidelines.  First – up to woman and doctor.  Second – state may regulate procedure in ways reasonably related to mother’s health.  Third – state may ban abortion except where necessary for the preservation of the life or health of the mother.


Planned Parenthood v. Casey, 505 U.S. 833

Upheld Roe, modified trimester scheme and upheld states ability to regulate abortion.


Page 9 in outline on how to overturn precedent only substantial burdens will trigger strict scrutiny, otherwise, rational basis scrutiny.


Casey doctrine is law today.


b.
Government Regulations of Abortion


Stenberg v. Carhart, 120 S. Ct. 2597

Nebraska’s statute was not a meaningful exception so that if a conflict exists between maternal health and viability of life.

C.
Government restrictions on funds and facilities for abortions


Maher v. Roe, 432 U.S. 464

Women are free to choose, government is not required to pay for abortion.

E.
Constitutional Protection for medical care decisions.


Medical Care – right to die.

1.
Refuse life support.  Yes if competent.

2.
Receive pain killers which may hasten death.  Maybe yes 5 are troubled if state tried to deny pain killers.

3.
Physician Assisted Suicide – No


Cruzan v. MO Dept. of Health, 497 U.S. 261

Incompetent person has a liberty interest in refusing life support but evidence of incompetents intent must be clear and convincing evidence.


Language in Cruzan indicates five votes for right to die is fundamental right (O’Connor).  Subsequent state legislative practice supports fundamental right to die.


Washington v. Blucksberg, 521 U.S. 702

No fundamental right to physician assisted suicide.

F.
Constitutional protection for sexual orientation and sexual activity

G.
Constitutional Protection for control over information


Whalen v. Roe, 429 U.S. 589

Avoiding disclosure of private matters, subjected to rational basis scrutiny review, law upheld was not a substantial burden.  They do not say whether this is a fundamental right to disclose privacy.

H.
Constitutional protection for travel


Saenz v. Roe, 526 U.S. 489

Right to travel within states is a fundamental right, restrictions on this trigger strict scrutiny because it is a “substantial burden”.  Bonus cases, veterans cases, residency do NOT trigger requirements strict scrutiny to get divorce.  Pg. 815

I.
Right to vote


1.
Intro



Always has been part of nation’s history and tradition.


2.
Restriction on the ability to vote.



Harper v. VA Bd of Elections, 383 U.S. 663


Poll tax in state elections triggers strict scrutiny.  Even if having a qualified electorate is a compelling interest, no relationship between the poll tax and citizens ability to participate intelligently in the electoral process.


Framer v. Union Free School District, 395 U.S. 621

Bachelor who was not allowed to vote in school board election because he did not own land or have children sues.  Court found an undue burden triggering strict scrutiny.  State’s interest was limiting the election to those primarily interested in the outcome.  Court assumes this as a compelling interest, but the statutory classification is not directly related to that interest.  (Had it been rational review, probably would be upheld).


Ball v. James, 451 U.S. 355 (1981)


Election for directors of a large water reclamation district in Arizona limited to lawdowners in the district subjected to rational basis scrutiny because the authority of the district was sufficiently narrow because it only affected property owners.  The court found the state interest in limiting the voter base was legitimate and the scheme by w hich they used was rationally related to that interest.


3.
Dilution of the right to vote



Reynolds v. Simss, 379 U.S. 870 (1964)



In Alabama, redistricting had not taken place in 60 years even though the state constitution required redistricting every 10 years.  Court stated no legitimate reason exists to dilute the efficacy of a person’s vote depending on where that person lives.


Convicted felons have no fundamental right to vote and that can be taken away even permanently.


When the classification is affecting all people (right to private, marry, contraception) then the analysis falls within substantive due process clause.


When the classification is affecting one group as opposed to another group (some have access and some don’t).  The analysis usually falls within equal protection clause.


Bush v. Gore, 121 S. Ct. 525

Should court have taken case?  Standing, ripeness, roofness analysis.


Court ignores standing ripeness mootness issue in this case.


What is Bush’s injury?  Hard to know because he was always ahead.


When court does not want to focus on the area, they don’t have to.  The speculative nature of Scalia’s “Cloud of Legitimacy” injury is usually not enough.  The court’s decision cast its own cloud.


Is this a political doctrines issue?  Federal intervention into state’s decision on who they send electors to is unusual.  Legislative/executive tradition indicates Congress should have handled the dispute.  Court should have stayed out of it.


… but members of congress were perfectly happy to let Supreme Court take the case.


On the merits…


Were the votes being counted consistent with equal protection clause standards?  Not really, too arbitrary.  No state uniform regulations.  This failed rational review scrutiny.

Fundamental Rights

Enumerated






unenumerated








Yes

No

1st Amd




Right to travel







Right to privacy







Right to equal 







Access to courts

J.
Constitutional Protection for access to courts


Boddie v. Connecticut, 401 U.S. 371

Indigent persons required to pay filing fee for divorce $60.  Court used strict scrutiny because filing fee affected another fundamental right (to marry, to divorce).  They found the fee was a substantial burden without a compelling interest.

Majority opinion today takes highly precedent into account.  Kenedy, O’Connor, Souter


U.S. v. Kras, 409 U.S. 434

Involves filing fees for bankruptcy.  No fundamental right to bankruptcy.  No constitutional right whatsoever.  Use rational review, fee is a reasonable exercise of court’s power.


MLB v. SLT, 519 U.S. 102

Parental rights case where MLB’s rights were terminated.  The fee was to pay for court records for appeal.  Because this affected fundamental right to raise children, subjected the case to strict scrutiny.  Held the fee was a substantial burden without a compelling interest.


Occasionally, a number of cases, the court applies strict scrutiny.


Johnson v. Avery, 393 U.S. 483

Court struck down regulation barring prisoners from helping each other with writs.


Bounds v. Smith, 430 U.S. 617

Court said prisoners must provide law libraries or alternative sources to legal knowledge.


Lewis v. Casey, 518 U.S. 343

Inmates looking for “improved” library facilities, transalation assistance, etc.  Court did NOT apply strict scrutiny, found no relevant injury, no such fundamental right to have a law library.  (minor burden)


Three justices now want strict scrutiny.


Three justices now want rational review for all prisoners.


O’Connor, Kiennedy and Souter are not really showing their hands, but they like precedent.

K.
Constitutional protection for a right to education


- never been recognized


San Antonio ISD v. Rodriguez, 411 U.S. 1

No equal funding education right, not talking about minimal funding

L.
Procedural Due Process


Three basic questions: (1) has there been a deprivation; (2) is it of life, liberty or property; and, (3) is it without “due process of law”

1.
What is a “deprivation?”


Is negligence sufficient to constitute a deprivation?


Daniels v. Williams, 474 U.S. 327

Negligence of an official of government unintentionally causing loss of or injury to life, liberty or property does not violate due process clause.  


“Lack of due care suggests no more than a failure to measure up to the conduct of a reasonable person.  To hold that injury caused by such conduct is a deprivation… would trivialize the centuries-old principle of due process”

PROCEDURAL DUE PROCESS

DEPRIVATION OF:  INTENT\NEGLIGENT-NO

DELIBERATE DISINTEREST

	Life
	Liberty
	Property

	
	Arrested or civil constraint
	Property common law

Gov.’t action

1. contract (tenure)

2. statute (welfare)

3. Policy or practice (sufficiently) (clear and long standing) (Perry v. Sinderman)

	
	Fundamental right
	

	
	Harm to reputation
	


When does the hearing have to take place?  Outline p. 85

	Issues to Consider
	Matthews test

1. Private – interest important?

2. Risk of error – more risk more procedures

3. Government interest

	1. Pre-Terminative

2. Oral

3. Cross-examination

4. Formal record

5. Court appointment atty
	Post-Terminative

Written

Tell own story

Informal record

No right to court appointed attorney
	



County of Sacramento v. Lewis, 523 U.S. 833

Police officer caused death of fleeing motorcyclist in high speed chase.  Not a violation of due process because officer had a duty to do his job.  Does not “shock the conscious” - neither negligence nor gross negligence constitute deprivation.


DeShaney v. Winnebago County Dept. of Social Svcs., 489 U.S. 189 (1989)


Father beat his kid, plaintiff, plaintiff claims social services did not protect him and violated due process, not so negligence only.


?  Is it depriving of “Life, Liberty or Property”


The rights – privilege distinction and its demise.


Goldberg v. Kelly, 397 U.S. 254 (1970)


Terminating of state public assistance payments without a hearing violates due process because welfare benefits are essential to life.


What is a deprivation of property?


Bd of Regents v. Roth, 408 U.S. 564 (1972)


Nontenured colleged professor was hired for a one year term and not rehired.  Sued saying he was deprived of a hearing.  Court held this depends on the contract (does it create a property interest in future rehiring).  This contract did not provide that at all.  If there had been a “long-standing” practice – maybe.


What is deprivation of liberty?


Reputation as a liberty interest:


Goss v. Lopez, 419 U.S. 565

Court found students had a liberty interest in their reputation (students suspended without hearing).


Paul v. Davis, 424 U.S. 693

Reputational interest must be connected to a governmental contract property interest – not clear if this is existing precedent.

3.
What procedures are required?


1.
Notice of the charges or issue


2.
Opportunity for a meaningful hearing


3.
Impartial decision maker


Mathews v. Edlridge, 424 U.S. 319

Social Security terminated disability payments to Eldridge.  SSA payments are not necessarily the only income unlike welfare benefits so post-terminative hearing is okay.


Civil confinement cases have been approached in a mixed way.


