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Chapter 2:  Adverse Possession

Adverse Possession

A. Theory: if a person who does not own land possesses it for the period of time specified in the statute of limitations, she acquires title to the land; and the owner loses her right to the land.

a. Statutory, not common law

Elements of Adverse Possession
Actual entry onto and possession of the land

→It has to be possession and entry such that the community would think it was the adverse 
possessor’s land

→Exclusive possession

The possession must be open and notorious 

→Constructive possession is not enough

→These acts must be considered reasonable notice to the owner that the land is occupied

The possession must be continuous for the statutory period

→Test:  is the adverse possessor using the land in the same way the true owner would be 
using it?  Ex. summer house.
The possession must be adverse, i.e. without owner’s consent
B. Underlying policies

a. Reward those using the land beneficially

b. Protection of title:  It’s hard to prove owner of land after a while… can the ∆ be expected to be prove his ownership back to the Republic of Texas?  No.  Too costly, and records can be deficient.
c. Bringing suit while witnesses’ are alive is another plus to having a statute

d. Psychological: after a long time, the possessor may have an emotional attachment to the land and expectations that they can use the land the way they want

C. Detrimental Reliance:  If true owners or neighbors watch you use the land, then one day says it’s not yours.  That’s not cool.  Adverse possessor has relied on silence of neighbor or true owner.

D. Texas

a. 3 (with color of title), 5, 10, and 25 (disabled person) year statutes depending on what the circumstances are

b. Trial court has jurisdiction over land titles

c. Statute of Frauds necessary to convey land in Texas

E. “Quiet titles” (a.k.a. “Trespass to try title” in Texas):  Title acquired by AP cannot be recorded in the courthouse because it does not arise from a recorded document.  In order for an adverse possessor to have the title put in his name, he must file a quiet title action against the former owner barred by the statute. 

F. Van Valkenburgh v. Lutz, 1952:  There was land between ∆ and Π.  ∆ used it for years, because the street adjacent to his property was a paper street.  16 years later, the street was made.  Π later bought it.  Π wanted ∆ off.  At trial, ∆ admitted that the land belonged to Π.  To get land by adverse possession does a party have to occupy the land under a claim of title?  Yes.  Under the statute here, there must be clear evidence of actual possession for 15 years under a claim of title.  The court found that ∆’s garden, chicken coop, and storage was not substantial occupation.  Also, since ∆ had admitted that it was Π’s land, ∆’s occupation was not under a claim of title.  In the first trial case, Lutz claimed he had a prescriptive easement.  He changed his tune for the second case and said he had AP.  The court didn’t like that and found a way to fudge it and say he was not an AP, even though he really was.

G. Prescriptive Easements

a. A cousin to AP

b. Differs from AP in the type of interest obtained.  AP gets title in a fee simple.  PE gets a right to use, but title remains with true owner.

i. “exclusive” element is what’s different.

H. Hypo: grandmother goes to nursing home.  Grandson moves in next day.  What are his rights on that day?  No rights.  Grandson is a trespasser.  Over time, though, he would get the land through adverse possession.

I. Relation Back: if adverse possessor enters land at point in time 1 and satisfies elements of A.P., at point in time 2 (which is when the statute of limitations runs), adverse possessor has fee simple absolute that goes back in time to point 1.
J. The modern trend is to shorten the period of adverse possession

K. Tacking: there need not be continuous possession by the same person.  The period of adverse possession of one possessor can be tacked to the period of adverse possession of another possessor when there is privity between the two.

L. Possessor’s Rights before Acquiring Title:  same as true owner against everyone except the true owner.  True owner can take the land back at any time before statute runs.

M. Deed vs. Title:  Deed is the instrument that conveys title.  Title is the ownership of property.

N. Claim of Title: the possession of a piece of property with the intention of claiming it in hostility to the true owner.
a. Three views of state of mind of adverse possessor

i. State of mind is irrelevant (objective)
1. English

2. Majority rule today

ii. “I thought I owned the land” (good faith belief)
1. American

iii. “I knew it wasn’t mine, but I want it anyway”

O. Property rules vs. Liability Rules

a. When property is protected by a property rule, the interest cannot be taken from the owner without consent… the transfer is voluntary.

b. When property is protected by a liability rule, the interest can be taken without consent… the transfer is forced.

c. Compensation approach says the transfer can be forced, but only with compensation.

P. Color of Title: a written instrument or other evidence that appears to give title, but does not do so (it may be invalid or defective)

a. Not required in most American jurisdictions

b. Advantage for adverse possessors: statute of limitations may be shorter for those adverse possessors with a color of title.

c. In Texas, this must be pretty good, but only requires 3 years for statute
Q. Constructive Adverse Possession example: suppose Greenacre is 120 acres.  Adverse Possessor uses 5 acres.  If he has no written instrument, he’d only get the 5 acres by AP and the true owner would retain the remaining 115 acres.  But, if he has an instrument (even if defective or invalid), he’d get all 120 acres (provided he satisfied all elements of AP).
a. What if there was another person seeking AP on another section of Greenacre.  And he also had a deed.  Who wins?  Hmm… Burton said good exam question.

b. What if the true owner comes by and says, “hey!  Get off my land!”  But you’ve built a house and improved it… Innocent Improver doctrine, supra, may protect you.

R. Mannillo v. Gorski, 1969:  Π and ∆ had adjacent land.  Over time, improvements were done to ∆’s house, including raising it up, which resulted in extending steps to reach the house.  The steps then were 15” over Π’s land.  Is there adverse possession, when the occupancy is of a small part of the land and it unknown to both parties?  No.  If the encroachment is so small that it would require surveyors to confirm the boundary, it would be an undue burden to expect the owners to do so.  The court says that only if the true owner has actual knowledge of the possession is the possession open and notorious.  Therefore, the statute of limitations will run against the owner only if the owner has actual knowledge of the encroachment.  Constructive notice is not good enough here because it’s such a small area.

S. You can’t claim AP against municipality unless they say you can (ex. Chicago flat iron building example: 12” of building was in street right of way.  Chicago wanted it back, the building had to be modified)

T. Innocent Improver (a.k.a. Good Faith Improver): someone made a dumb mistake by improving someone else’s land.  True owner either likes or dislikes the improvements

Texas §22.041:  If market value increases, true owner owes damages to adverse possessor.  If market value decreases, adverse possessor owes damages to true owner. (damages = change in market value)
Texas §22.051:  AP seeks removal of improvement from TO land to somewhere else.  To do this:

1.  No fraudulent intent

2.  No permanent injury to owner of fee simple

3.  AP provides surety bonds

4.  AP pays only the §22.041 damages

5.  Remedies cumulative with other remedies provided by common law or other statutes

6.  21 day deadline—no longer in effect

a. If improver was not acting in good faith, statute cannot be used.

U. Boundary Disputes

4 ways to create boundary:

a. Doctrine of Agreed Boundaries: if they’re unsure of the true boundary line, they can agree orally to settle it.

b. Doctrine of Acquiescence: long acquiescence (implied consent) is evidence of an agreement between the parties fixing the boundary line

c. Doctrine of Estoppel: when one neighbor treats the boundary as if it is in one spot, and the other neighbor goes about his business thinking it’s there, and then it’s there.

d. Adverse Possession

V. Howard v. Kunto, 1970:  There are several tracts of land that are adjacent and screwed up.  Surveying is difficult on this land, and somehow, all the neighbors built their houses on the lot next to the one they owned.  The deeds were correct.  Π want quiet title. Is adverse possession denied because the house was only used during summer, thus failing the continuous element?  No.  Summer occupancy fulfills continuity requirement because owners in the area only occupy their houses during summer months.  Using the land during summer and continued improvements satisfy the uninterrupted element of AP.  Can a person who owns tract A, but thinks he owns B, use possession by previous occupiers to get adverse possession?  Yes.  Tacking (adding successive possessors together to establish enough time to claim adverse possession) is permitted if the successive occupants are in privity.  They are in privity of estate because of the deed between the parties transferring land.  This privity of estate is implied by the actions of the parties.  Quiet title to ∆ granted.
a. England does not require privity for tacking.

W. Riparian Land Surveys

a. Size and area of lakes and rivers change

b. These lands are usually surveyed wrong.  When it’s discovered, it’s better to let sleeping dogs lie than to upset everyone’s land.

c. If a natural lake dries up, the riparian land owners get the land to the midpoint.  The riparian owners have rights to the lake: things like fishing, boat, swimming.  But if the lake moves, riparian owners out of luck.  Risks and benefits.

d. Artificial lakes are different… adjacent owners don’t have automatic rights to the lake.

e. Shoreline changes constantly.  Accretions: the little build up that occurs naturally.  Relictions: the little removal that occurs naturally.
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X. Howth v. Farrar, 1938:  Chain of title: Texas→War Hero Howth Sr→life estate to oldest living son (Howth Jr.) →Remainder to his oldest living son (Howth III).  But Howth Jr. deeded off land to ∆’s in 1882, then died in 1930.  So the life estate becomes fee simple in Howth III.  Do ∆’s have AP, since they were deeded the land in 1882 and Howth Jr died in 1930?  No.  While their possession was open and notorious (they had deeds), they only have a life estate because that’s all Howth Jr. had.  The life estate is a huge defect in the color of title.  And, the courts give the dead guy’s intentions huge weight, and Howth Sr wanted the remainder to go to his grandson.

Chapter 7:  The Land Transaction
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Land Transactions
A. Steps to Buying and Selling Land

a. Seller lists property with real estate agent

b. Buyer contacts real estate agent

c. Buyer signs contract, usually a form provided by real estate agent

d. Arrangements for agreement, down payment, mortgage made

e. Mortgager wants proof of good title; Buyer wants assurance that seller has good title

f. Buyer gets credit, usually with assistance of real estate agent

g. Title investigated and transfer begins

h. Closing

i. Transfer recorded in courthouse.

j. Deed gets stamped and goes to buyer.  Lender gets certificate of title

B. Attorney’s Role:  draft contract of sale, examine title, draw up a deed, close transaction.

C. The Contract of Sale

a. Some elements of a K explained

i. Earnest Money: money to secure the deal

ii. Closing date:  money and deeds and title exchanged on this day.  If the date is not specified, the court will insert a reasonable date determined by custom

iii. Possession: money should be exchanged only when possession is taken

iv. Prorations: taxes and special assessments.  Make sure these payments are current at closing

Statute of Frauds

These items are needed to satisfy the Statute of Frauds:
→Name of Buyer

→Name of Seller

→Description of Property

→Agreed upon terms, such as price and condition


If no price is included, the court may imply a reasonable price

→Signature of party to be charged (usually requires signature of buyer and seller)

Exceptions to Statute of Frauds

1.  Part Performance:  allows the specific enforcement of oral agreements when particular acts have been performed by one of the parties to the agreement.  Such as the buyer taking possession and paying part of the purchase price or making improvements.

2.  Estoppel:  applies when unconscionable injury would result from denying enforcement of the oral contract after one party induced another to rely on the contract.  Also applies in cases of unjust enrichment.
b. Hickey v. Green, 1982:  Greens (G) wanted to sell their land.  Hickey (H) offered.  H told G that he was going to sell his house and build on their land.  H listed his house and sold it to someone.  Then G told H that she decided to sell to a higher “bidder.”  H offered the price that the other purchaser was paying, but G refused.  There is no doubt that G made a promise to which H relied, and then she backed out.  Per §129, a K may be specifically enforced if the party seeking enforcement proves the K and, in reasonable reliance on the K, has changed his position such that injustice can only be avoided by specific enforcement.  Remanded.  TC may, instead of seeking specific performance (because it’s been 2 years), demand that G owe restitution to H (including advertising, deposits, cost of litigation plus interest).
c. Option to Put: when A sells, B has to buy

d. Option to Call:  when B decides to buy, A has to sell

Texas Property Code Handout
Buying and Selling Land

§5.069 Seller’s Disclosure of Property Condition: Seller must provide Buyer a survey, descriptions of encumbrances, restrictive covenants or easements, and written disclosure of the condition of the property.

§5.008 Seller’s Disclosure of Property Condition (residential): Seller must provide Buyer written disclosure of condition of property.

§5.064 Seller’s Remedies on Default:  A seller can rescind, forfeiture, or accelerate against a purchaser if the purchaser is notified and doesn’t cure in 60 days.

§5.065 Right to Cure Default:  buyer has 60 days to cure a default

§5.022 Standard Warranty of Deed Form:  includes this language “And I do hereby bind myself, my heirs, executors, and administrators to warrant and forever defend all and singular the said premises unto the grantee.”

Marketable Title

A. A marketable title is a title reasonably free from doubt, one which a prudent purchaser would accept.

a. Same as Merchantable title

B. Defects in Title

a. defect in chain of title

b. encumbrances (mortgages, liens, covenants, and easements)

C. Zoning and subdivision restrictions do not normally make title unmarketable

D. A seller can satisfy a mortgage or lien at closing with the proceeds of the sale.  So, the buyer cannot claim title is unmarketable because it is subject to a mortgage prior to closing, if the closing will result in marketable title.

E. Lohmeyer v. Bower, 1951:
a. If the property is in violation of a zoning ordinance or subdivision law, and correction of the violation can be demanded by the government, the title is usually held unmarketable

b. To render the title to real estate unmarketable, the defect must be of a substantial character and one from which the purchaser may suffer injury.

F. Conklin (Seller) v. Davi (Buyer), 1978:  Seller wants to sell his property to Buyer, who refuses to go through with the sale because of defects in title caused by adverse possession.  Marketable title can be based on adverse possession, as long as it’s clearly proven.  The burden is on the seller to establish his title is marketable by AP.  The seller must offer the buyer written evidence that the buyer can use to defend any challenging lawsuit.  Even if a K is silent, the law will imply that title must be marketable.  The K of sale said the title must be marketable and insurable, but not that there be a clear chain of title without reliance upon AP.  
a. Marketable Title vs. Marketable Title of Record:  difference is that the “of record” indicates that there are actual records that support the title

b. Insurable Title: an insurance company is willing to insure the purchaser’s possession against claims of 3rd parties

i. This is only as good as the company that issues it, and it’s full of exceptions.  And these insurance things can be hard to collect on.

c. Food Chain of Titles:  Marketable Title of Record; Marketable Title; …; Insurable Title

G. Rule of Thumb: When you’re buying Greenacre, you’re not expected to buy a lawsuit too.

H. Distinguish between these:

a. Equitable Title:  a title that indicates a beneficial interest in property and that gives the holder the right to acquire formal legal title
b. Legal Title:  a title that evidences apparent ownership but does not necessarily signify full and complete title or a beneficial interest.

Equitable Conversion

A. The doctrine that says that once a K is signed and each party is entitled to specific performance, equity regards the purchaser as the owner of the real property.  The seller’s interest is the right to the proceeds of the sale.  The title is considered to be held in trust by the seller for the buyer, as security for the payment.

B. Maxim:  equity regards as having been completed those things that should have been done

C. Ex:  On July 1, O contracts to sell Blackacre to A or $5000, closing to take place on Sept 1.  As of July 1, A is regarded as the owner of Blackacre; O is regarded as having a debt of $5000 owed him and a security interest in Blackacre to protect the debt.

D. Risk of Loss:  what if the property is destroyed before closing?

a. Majority View (Paine v. Meller): risk is on buyer, but seller must credit any insurance proceeds he receives against the purchase price the buyer has to pay

b. Minority View (Massachusetts):  risk is on seller if the loss is substantial and the K shows that the destroyed thing was an important part of the subject matter of the agreement.

c. Another Minority View (Uniform Vendor and Purchaser Risk Act): risk is on party in possession.  Texas!! 

d. Texas §5.007: no equitable conversion unless other things done first

E. Wills and Estates: one party dies.  If earnest money contract signed, there has been equitable conversion.  The test here is intent of the dead guy.  Texas!!

Duty to Disclose Defects

A. Old rule: Caveat emptor: let the buyer beware.  The seller didn’t have to disclose defects unless defect was fraudulently concealed.  Buyer can inspect premises.

B. Latent defect: not obvious.  Patent defect: obvious.

C. Stambovsky (Buyer) v. Ackley (Seller), 1991: Buyer discovered that the house he wanted to buy is haunted.  He’s not from the area and cannot be expected to know that the house is haunted.  This jurisdiction applies caveat emptor; however the court will not extend that doctrine to hauntings, because of the undue burden placed on buyers.  The court says that the most meticulous inspection and search of property will not reveal the presence of poltergeists.  Where a condition materially impairs the value of the K and is peculiarly within the knowledge of the seller (or unlikely to be discovered by a prudent purchaser), non disclosure constitutes a basis for rescission as a matter of equity.
a. Survivor Clause: if you want part or all of the EMK to survive after closing, put in a survivor clause.  So when the EMK merges into the deed, the clauses you want enforceable after closing will be.
i. Checkmates merger

ii. Buyer Friendly

b. Merger Clause:  (same definition as in K’s class) Once the buyer accepts the deed, the usual rule is that the buyer can sue only on the covenants in the deed.  Acceptance of the deed discharges the seller from his obligations under the K for the sale of land.  The K merges into the deed.
i. Seller friendly

D. Most states now say that the seller must disclose all known material defects to the buyer.

E. Johnson (Seller) v. Davis (Buyer), 1985: Buyers entered into a K to buy Seller’s home.  Seller knew the roof leaked, but they affirmatively represented to the Buyer that there were no problems with the roof.  This representation was fraudulent concealment.  Where the seller of a home knows of facts materially affecting the value of the property which are not readily observable and are not known to the buyer, the seller is under a duty to disclose them to the buyer.  
F. Duty of candor: a duty to disclose material facts.  When dealing with a third party, failure to disclose a material fact is fraud.
G. Hazardous Waste: it is difficult to use the innocent landowner defense because you’re chargeable with knowledge of what used to be on the land

H. Merger:  an old doctrine that says that when a buyer accepts a deed, the buyer is deemed to be satisfied that the contract has been met.  Then the K merges into the deed and the deed is deemed the final expression of the agreement.  Thus, suing on the K is not an option; a party must sue on the warranties in the deed.
I. Implied Warranty of Quality: at common law, the builder of houses had no liability to the buyer, absent an express warranty.  Now, courts imply a warranty of habitability in the sale of new homes.  The builder impliedly warrants that the building is free from defective materials and is constructed in a sound and workmanlike manner
a. Based on tort and contract law

b. Can be waived by the buyer if the language of the contract is clear and unambiguous, unless the buyer plans to live in that house.
J. Lempke (subsequent owner) v. Dagenais (built garage), 1988:  In this case, a subsequent owner is alleging breach of implied warranty of workmanlike quality.  Π bought a house which had had a garage added on about 6 months prior by ∆.  Shortly after purchase, the garage had visible structural problems.  Can a subsequent purchaser of real property sue the builder on the theory of implied warranty of workmanlike quality for latent defects absent privity of contract?  Yes.  The privity requirement is no longer required because (1) the purpose of the implied warranty is to protect innocent buyers, (2) latent defects take a while to appear, (3) people move a lot more, (4) the subsequent buyer doesn’t usually have experience and knowledge about construction, (5) a builder already has an obligation to do construct a home in a workmanlike manner and extending that duty to a subsequent purchaser does not change this obligation, (6) fraud may occur by builders.  This extension is limited to latent defects within reasonable amount of time; the Π must prove the defect was caused by builder’s workmanship, and defenses are available to the builder.
K. Warranty of Quality: new buildings and defects need not be so serious as to make the property unsuitable.

L. Statute of limitations begins to run, regardless of buyer’s lack of knowledge of the breach, when the buyer to whom the warranty is first made enters into possession.

M. On a latent defect, statute starts to run when the defect is discovered
The Deed

A. Warranties of Title

Essential Elements for an instrument of conveyance

Grantor



Grantee
Words of grant 


Description of land
Signatures
B. 3 types of deeds

a. General Warranty Deed: contains usual covenants.  It warrants title against defects arising before as well as during the time the grantor has title.

i. This is only as good as the pockets of the grantor.  There is a cap on how much the grantor is liable for = original purchase price.  As an alternative, increase insurance or prepare well for closing.

b. Special Warranty Deed: contains usual covenants.  But it warrants defects arising during, but not before, the grantor’s tenure.  So, the grantor guarantees only that he has done nothing to make title defective.

c. Quitclaim Deed:  warrants nothing.  It just transfers whatever right, title, or interest grantor has.

C. Covenants of Title

Covenants of Title

Present Covenants

→if it is broken, it is done at the time the deed is delivered… either there are problems with 
the deed then, or there aren’t any

→Statute of limitations begins at date of deed delivery (closing)

→If there is a breach, it occurs at the time of conveyance.  The grantee has an immediate 

cause of action.  

Covenant of seisin:  grantor owns the estate or interest he is conveying.

→Not directly a covenant in TX

Covenant of right to convey:  grantor has the power to make the conveyance.

Covenant against encumbrances:  there are no easements, covenants, mortgages, liens, or other encumbrances on the property



Future Covenants 
→not breached until grantor does not do some future act.

→Statute of limitations begins when covenant is broken 

Covenant of general warranty:  grantor will defend against lawful claims and will compensate grantee for any loss sustained by the assertion of superior title

Covenant of quiet enjoyment: grantee will not be disturbed in possession or enjoyment by a 3rd party’s lawful assertion of superior title

Covenant of further assurances: grantor will perform whatever acts are necessary to perfect the purchaser’s title, if it is imperfect

→NOT in TX

a. If there is no covenant in the deed, the seller is not liable if title fails.  No covenants of title are implied in the deed.

b. English Rule:  present and future covenants run with the land.

c. American Rule (majority): only future covenants run with the land.

d. The cap on damages for a breach of one of these covenants is the purchase price paid for the land.

D. Customary methods of description

a. reference to natural monuments as a starting point and then directions

b. reference to government survey or other record

c. reference to street and number or name of property

E. Hierarchy of rules to decide conflicting descriptions: natural monuments (trees); artificial monuments (surveyor’s stakes); adjacent boundaries (someone’s property line); directions; distances; area; place names (the Quinn farm)

F. Brown v. Lober, 1979:  The Browns were conveyed land, but only one-third of the mineral right they were supposed to have.  Then they tried to sell the mineral right, and it was discovered that they didn’t have all of them.  Is this constructive eviction?  No.  A covenant of quiet enjoyment or warranty is breached only when the covenantee is evicted or disturbed in possession.  The mere existence of a superior title does not constitute a breach of the covenant, and the grantee has no cause of action if she is not disturbed in some way.  No one is trying to mine the coal.  The covenant of seisin was breached when the Browns bought the property, and they are barred now by the statute of limitations.
G. Frimberger v. Anzellotti, 1991:  The property at issue is adjacent to tidal marshlands.  A previous owner built a bulkhead and filled that portion in violation of provisions regarding the wetland.  Then a dwelling was built on the property.  That guy transferred the property to ∆ with a quit claim deed.  Later, ∆ conveyed property to Π.  Is a latent violation of a land use statute or regulation, existing on the land at the time title is conveyed, an encumbrance such that the covenant against encumbrances is breached?  No.  The covenant against encumbrances is breached if there is a private encumbrance on title, such as an easement or a mortgage.  It is not, however, breached by the existence of public land use controls, such as zoning ordinances and building codes.  The buyer assumes the burden of complying with public controls.
a. A violation of government codes affects marketability, but they closed on the land anyway… and the present covenant against encumbrances began to run at closing.  Buyer should have investigated title.

b. What if seller had investigated the title?  Then she would have to disclose it and price would go down.

H. Bianchi p. 625:  Seller’s contractor constructed a septic system not complying with building code.  The contractor never got a certificate of lawful completion.  The sellers relied on the contractor and didn’t know of the violation.  They moved in and eventually sold.  6 months after the sale, the septic tank had problems.  The buyers sued for breach of the covenant against encumbrances.  Buyers won… any substantial violation of municipal ordinances is an encumbrance in violation of the deed covenants if the seller can determine from municipal records that the property violates local zoning or building regulations at the time of conveyance.  So seller is liable under EMK and WD.
I. The majority rule is that present covenants do not run with the land and cannot be enforced by remote grantees.  At the time of the breach, the grantee has a personal right to sue for the breach (called a chose in action).  The minority rule is that this personal right to sue for the breach is impliedly assigned by the original grantee to a subsequent grantee.

Study Questions (from handout)
Buyer (B) and Seller (S) discuss a sale of Greenacre on their cell phones several times.  Monday, S phones B, gets his answering service, and leaves a recorded offer to sell Greenacre for $50K, cash.  B gets the call and calls his banker to arrange for a loan.  Banker says ok and B phones S, getting her answering service and says he accepts.

Answer:  Answering service does not satisfy statute of frauds, so acceptance is invalid.
The nature of title to Greenacre is never discussed by the parties to the EMK.  Greenacre happens to be zoned for agricultural use and there are also private deed restrictions for residential use only.

Answer:  This conflict makes it unmarketable.  (see also zoning section at end of outline)
B receives a Dept of Ag permit to raise turkeys on Greenacre.  

Answer: this violates the deed restrictions.  

The HOA hears and goes to lawyer 

Answer: they can enforce the DR’s.  

City decides to change zoning of Greenacre only, not the rest of the neighborhood to Heavy Industrial Manf 

Answer:  If zoning restrictions are imposed after the buyer signed the K and these restrictions would materially interfere with or frustrate the B’s contemplated use of the property, many courts will refuse to enforce the K against the B.
S signs a standard form WD and hands it to B.  It inadvertently describes Whiteacre, not Greenacre.  B moves into Greenacre as intended by the parties’ EMK.  

Answer:  If there’s a conflict and there is an underlying K for sale which specified the particular acre, the grantee may bring a suit in equity to change the deed to comply with the K.
The relevant S/L is 6 years.  6 ¼ years after closing the City shows up with a road crew.  City holds a valid paper street easement 200 feet wide, shown on the recorded subdivision plat that cuts across the middle of Greenacre.
Answer:  An easement that lessens the value of property makes title unmarketable.  Covenant of quiet enjoyment breached.  Statute starts when the covenant is broken, which is when the crew showed up.  The statute has already ran on claims against covenant of general warranty and covenant of seisin/right to convey.

The garage on Greenacre was built for S by Phillipshead Const. in Jan 1995.  The amount of steel reinforcing rods used in the floor and foundation was less than recommended by the Garagebuilder Trade Assn.  B discovered the defect and was unable to locate S to make a claim under the WD at closing.

Answer:  A builder who places a defective house in the stream of commerce owes a duty of care to those who subsequently buy it.  Phillipshead is liable to buyer for latent defect under implied quality.  There is no privity between builder and new buyer, but that’s not required anymore.

Paramount claimant comes along and challenges B’s ownership of Greenacre.  Paramount in fact holds a better chain of title than S had.  In fact, all S really had was a ripened claim derived by means of AP.  Upon finally locating S, B is disappointed to find S is unwilling to lift a finger to help.

Answer:  Covenant of further assurances and covenant of general warranty breached. Marketable title can be based on AP, but the AP must be clearly proven.  The S must offer the B written evidence or other proof admissible in court so that the B can defend any lawsuit challenging title.
J. Rockefeller v. Gray, 1922:  Rockefeller owned some land.  The land was foreclosed and sold off by sheriff to Connolly, who conveyed it to Dixon for $4000 with a warranty deed, who conveyed it to H&G for $7000 with a special warranty deed.  Rockefeller wasn’t given due process, so he keeps his land, screwing up every one else’s title.  Can the covenant of seisin run with the land in this jurisdiction so that an action thereon may be maintained by a remote grantee?  Yes.  Prior grantors in this chain of title never took possession and barely paid attention to the land.  This court thinks that subsequent deeds are an assignment of the chose in action that accrues to the first grantee.
Estoppel by Deed:  
A. Where a grantor purports to convey an estate in property that he does not then own, if the grantor subsequently acquires title, the title passes by operation of law to the grantee under the earlier deed
B. Example:  A, having no title, purports to convey a good title to B.  Subsequently, A receives a good title from O.  Under the doctrine, A is estopped to assert that he had no title at the time of his deed to B and therefore B did not take any title.  Rather A’s after-acquired title goes to B and B owns the property.

C. Applies to warranty deeds:  if A executed a warranty deed to B without title, A would be liable to B on the covenants of warranty.  But if A later obtained title, A’s title automatically goes to B.
a. Includes quitclaim deeds now

b. Same as After Acquired Title (AAT):  title to property acquired after the owner attempts to sell or transfer the title to another person before he/she actually got legal title.  When the title is acquired by the seller in this paper shuffle, title automatically goes to the person to whom it was sold, passing through the person who acquired title "like a dose of salts" on its way to the new purchaser. 

c. Example: John signs, acknowledges, and records a deed of the ranch to Sam, but John has not yet received title from the estate of his late father. When John gets title from his father's estate and records it, the after-acquired title goes automatically to Sam 

d. which is the mortgage equivalent of estoppel by deed
D. Delivery:  a deed is not effective to transfer an interest in land until it has been delivered by the grantor.  
a. Delivery requires words or conduct of the grantor that shows an intent to make the deed operative and to pass an interest immediately to the grantee

b. Title passes upon delivery.  So even if handed to agent, who has not yet given to grantee, grantor cannot ask for it back.

c. Methods

i. Grantor hands deed over to grantee

ii. Grantor gives to agent, who hands over to grantee at closing

1. Title will relate back to the date the grantor gave the deed to agent

E. Sweeney (widow of Maurice, deceased) v. Sweeney (John, brother), 1940:  Maurice deeded his farm to his brother John, who deeded it back to Maurice with the understanding that this deed would be good if John died first.  Both deeds were executed, but only the first was recorded.  The second was destroyed in a fire.  During Maurice’s life, he leased some of his land out.  Maurice dies.  While there was no intention to make present delivery of John’s deed to Maurice until John’s death, the deed was manually delivered.  Where the grantor hands over to the grantee a deed absolute on its face, with a contemporaneous oral understanding that the deed shall not take effect until some condition is performed, the general rule is that the delivery is valid and the oral condition is void.  In order for a conditional delivery to be effective, the deed must be placed in the hands of a third party to be kept by him until the happening of the event of which the deed is to be delivered to the grantee.  Maurice should have done a life estate or a revocable trust

F. Delivery without Handing Over:  manual delivery is not necessary.  A grantor’s declaration, expressed or implied, is okay too.
a. Deeds effective at death:  Sometimes, grantors execute a deed of land in favor of a beneficiary and put the deed away in a safe deposit box.  The deed is intended as a substitute for a will.  

i. If the grantor intended the deed to be legally effective before death, it is a validly delivered deed.  

ii. If the grantor did not intend the deed to be effective until death, the deed is not delivered during life and is no good as a deed.  

iii. If not executed with the formalities required of wills, the document cannot be probated as a will either—and the grantee does not get the land.

b. Remember deeds are inter vivos.

G. Escrow
a. An escrow agent is a 3rd party depositary of an escrow, who holds the legal document or property for a given amount of time or until the occurrence of a condition at which time the document or property is handed over to the promisee. 

a. It’s presumed that the grantee accepts

b. Lawyer for grantor or grantee cannot be an escrow agent (per ABA) because of conflict of interest.

c. A donative escrow is one where the grantor is giving the land to grantee, but wants to postpone the grantee’s right to possession until a later date, usually the grantor’s death.  Grantor executes a deed to grantee and gives the deed to the escrow agent.  Grantor cannot recall the deed.  When grantor dies, the escrow agent must give the deed to grantee.
H. Revocable Trust:  a trust in which the grantor reserves the right to terminate the trust and recover the trust property.  Legal title is held by grantor as trustees.  Grantor retains possession and at death it goes to grantee.  This does not have to be recorded in a courthouse either.  Basically, grantors have a life estate with a remainder in grantee.  This avoids probate costs and delays.

I. Rosengrant (Jay, nephew) v. Rosengrant (other family members?), 1981:  Harold and Mildred had no kids.  Jay lived near them and helped them out with stuff.  Mildred got cancer.  Harold and Mildred had a deed to their farm drawn up.  At the bank, they had the deed handed over to Jay with the understanding that if Harold and Mildred died, he was to have it recorded and the farm would be his.  Jay gave the deed back to the banker, who put it in an envelope that said “JW Rosengrant or Harold H Rosengrant”.  Mildred and Harold died.  Is the deed void because of lack of legal delivery and failure to comply with statute of wills?  Yes.  If, in the escrow instructions, the grantor retains the power to recall the deed, the escrow is invalid.  No delivery occurs—regardless of whether the power of revocation is ever exercised.  The writing on the envelope clearly indicates that the deed was retrievable at any time by Harold before his death.  There was an implied agreement that the grant was to take place upon the death of the grantors and the recordation of the deed.
J. Vasquez v. Vasquez, 1998: (Texas “note” case):  the grantor delivered a deed to her lawyer to be kept secret from the grantee and to be delivered to the grantee upon grantor’s death.  The court found that the grantor made delivery without a reservation to recall; even though her lawyer said he would have returned the deed to the grantor had she requested it.

Mortgage
A. Since most people don’t have cash available to buy property, they go borrow money.  The lender lends the money out to borrower that is an acceptable credit risk.  To secure the debt, the borrower gives the lender a mortgage on the property.  If the debt isn’t paid, the lender will foreclose the mortgage, meaning the property will be sold and the lender will be paid through the proceeds (excess goes to borrower)

Parts of a Mortgage Explained

Note: document that evidences the debt

Mortgage: the agreement that the land will be sold if the debt is not paid and the lender reimbursed from the proceeds of the sale.

Mortgager: borrower.

Mortgagee: lender

Equity: the borrower’s interest in the land

Deficiency judgment: if the foreclosure does not bring enough to pay the debt, the lender can sue the borrower on the note for deficiency

Surplus Bid: extra money goes to borrower

Home improvement mortgage: if the debt is incurred to finance improvements of a house

Balloon payment mortgage: one that calls for periodic interest payments until the due date of the debt, when the whole principal sum must be paid at once

Amortized payment mortgage:  mortgage for ~30 years with even monthly payments.  No balloon payment at end.

Second mortgage:  when another mortgage is given on a tract of land.  Second mortgagee’s rights are subject to the rights of the first mortgage.

→Usually higher interest rate

Title Theory:  deed in fee simple given to the lender by the borrower, with a condition subsequent clause providing that if the borrower paid back the sum owned on the day due, the deed would become void (minority)

Lien Theory:  holds that the borrower keeps legal title and the lender only has a lien on the property (majority)
→Texas!
B. Deed of trust:  instead of the borrower giving the lender a mortgage, the borrower gives the lender a deed of trust.  The borrower transfers title to a third person as trustee for the lender to secure the debt.  If the debt isn’t paid, the trustee sells the land under a power of sale in the trust deed, pays off the debt, and pays over to the borrower anything left.  (majority)
a. Deed of Trust vs. Mortgage: power to sell the land on default

i. Judicial foreclosure used for mortgages: a costly and time consuming foreclosure method by which the mortgaged property is sold through a court proceeding

ii. Power of Sale used for Deeds of Trust:  the mortgage can foreclose by his own public sale after notice to all parties, avoiding judicial foreclosure. 
C. Right to Redeem:  right of mortgagor to redeem his property after defaulting in the payment of the mortgage debt
a. Available in Texas.  Different amounts of time to redeem based on how much has been paid on the property.
D. Cure: getting payments up to date, but not paying off the whole mortgage

a. available in Texas 

E. Antideficiency statutes: legislation to protect some borrowers from deficiency judgments.  (when dealing with residence; caps the judgment; etc.)
F. Foreclosures

b. governed by local law

c. unconscionably low bids are really suspect, especially in Texas!

d. Good Faith, Due Diligence (going beyond requirements), and Conscionability are all required.  THESE ARE DIFFERENT THINGS!  KEEP THEM STRAIGHT!

e. When there’s bad faith, damages are HUGE.

G. Due on Sale Clause:  (frowned on) Lender wants to approve all subsequent owners of the land because they don’t want to deal with a deadbeat.  So, they tell the borrower that if he doesn’t pick someone good, lender wants payment of entire mortgage right then.

H. Acceleration:  calling the whole debt in at once (used with breach)

I. After Acquired Property Clause: clause that may allow lender to have lien on property gained by borrower after execution of mortgage

J. Equitable Mortgage: transactions that are not technically mortgages but are treated as such in equity.

K. Deed-in-Lieu of Foreclosure:  deal between lender and borrower that borrower will give deed to lender in exchange for something (like not filing a deficiency judgment)

a. Used in TX

b. Doctrine of merger does not apply between deeds and liens

Real Estate Financing and Foreclosure: 
[image: image3]
L. Murphy (borrower) v. Financial Development (lender), 1985:  The Murphy’s defaulted on their mortgage.  A sale was arranged by the mortgagee, but then postponed by Murphy’s request.  No bidders showed up to the sale, so the lender was the only one to make a bid for $27K, roughly the amount owed on the mortgage.  Two days later, the lender resold the property for $38K.  Did the lenders exercise good faith and due diligence in obtaining a fair price for the Π’s property?  Good faith—yes.  Due diligence—no.  A private foreclosure sale must use commercially reasonable methods for producing a fair price.  (good faith) The lenders complied with statutory requirements, and they did not try to discourage other buyers.  (due diligence) reasonable person would have postponed the sale.  Also, the bid for $27K was too low.  The appraised value of the property was $46K.  Also, lender had reason to know that they could resell the property for a substantial profit.  Lenders should have set a minimum price to help get a fair price.  Lenders did not give reasonable notice, as evidenced by the fact that no one came.  

M. Transfer by Mortgager:  the mortgager can transfer his interest in land, but the land is still subject to the mortgage.

N. Installment Land Contract:  an agreement by the buyer to buy land and to pay the seller for it.  The buyer goes into possession, and the seller keeps title as security.  Advantage to seller: (1) seller can repossess on default without judicial foreclosure and (2) seller can keep all payments as damages on buyer’s default.

O. Purchase Money Mortgage vs. Installment Land Contract:  With PMM, buyer gets the deed at closing, but payments are still made.  With ILK, buyer gets the deed when the payments are done

P. Bean (sellers) v. Walker (buyers), 1983:  Buyers agreed to an installment land contract to buy a house from sellers for $15K at 5% interest for 15 years.  8 years later, they defaulted.  Sellers want the property back and to keep the payments in accordance with their contract.  Should the equitable rules of real estate law overrule the contract?  Yes.  Upon the execution of a contract an interest in real property comes into existence by operation of law, superseding the terms of the contract.  The doctrine that equity deems as done that which ought to be done applies.  In order for sellers to recover the premises, they must extinguish the owner’s equity of redemption by the equitable remedy of mortgage foreclosure.  The buyers have gained an interest in the property… they have made over half the payments, made substantial improvements, and paid over $4000 in interest.  It is unjust to award the sellers the property, the value of the improvements, the payment towards the principal, and the interest payments. 
Chapter 8:  Title Assurance

Four types of Title Assurance

· Grantor’s express warranties of title contained in the deed

· System of recording land titles

· Title registration

· Title insurance

The Recording System
A. recording acts are designed to protect bona fide purchasers of land from secret unrecorded claims
a. Common Law: a grantee who was prior in time prevailed
b. Recording acts apply to all sorts of estates: fee simples, liens, leases, easements, life estates, etc.

B. Types of Notice available to subsequent purchasers

a. Notice:  tells everyone that land is conveyed

b. Constructive Notice:  if you could have found it in the courthouse, you are charged with the knowledge

c. Actual Notice:  subsequent purchaser actually knows

d. Possession: notice to others that the guy on the land owns it

C. Innocent Purchaser for Value without Notice “BFP”: entitled to priority in recording acts
a. Know exact language of what a BFP is for exam!!!

D. To be protected under the recording acts, a purchaser must give valuable consideration.  It must be more than merely nominal, but it does not have to equal the market value of the property.  It must be sufficient for a court to deem it equitable to deprive the prior purchaser of the land.  “Love and affection” is not a valuable consideration.

E. Indexes

a. Tract Index:  entries made under block and lot number.  All instruments are indexed on a page that deals only with the lot to which the instruments relate; all entries dealing with a specific parcel of land are kept together.

i. Not so commonly used

ii. Title Search:  looks at the page, indexed by block and lot, which describes Blackacre and can see all stuff dealing with Blackacre.

b. Grantor and Grantee Indexes: Separate index volumes maintained for grantors and grantees.  The grantor index lists the grantors alphabetically.  The entry includes first grantor’s name, name of grantee, description of property, type of instrument, reference to page of deed book where record of instrument can be found.  Entry in grantee index is the same except that it will be entered alphabetically under the name of the grantee.

i. Commonly used

ii. Title Search:  Searcher uses grantee index to discover from whom each previous owner took title.  Then the title searcher uses the grantor index to ascertain what transfers each owner made during his tenure on the land.

Indexing in Texas

(various sections) Alphabetical, cross-indexed Grantee-Grantor

(various sections) Electronic filings and recording permitted.  Computerized indexes permitted.

§11.003: “Conclusive Presumption” of valid recording upon clerk’s acceptance and payment of filing fees. 

c. Mother Hubbard Clause:  a provision in a deed that attempts to sweep within it other parcels not specifically described.  Generally, these clauses are not valid against subsequent purchasers of the undescribed land.

i. Ex:  O gives A a mortgage on Blackacre “and all other land owned in Henry County.”
d. Luthi v. Evans, 1978:  In 1971, Owens conveyed all her interests to International Tours, which included her interest in the Kufahl lease because of the Mother Hubbard clause.  In 1975, Owens specifically conveyed the Kufahl interest to Burris.  Burris says that the inadequate description of the record is not sufficient to give constructive notice.  Does a Mother Hubbard clause function as constructive notice to a subsequent purchaser?  No.  The court says that the applicable statutes are intended to give constructive notice to subsequent purchasers if the land is described with sufficient specificity so that the land can be identified.  So, after a title search, Burris had no actual knowledge of the prior conveyance to Tours, so it’s his.  Burris wins.
e. An improperly indexed deed does not prevent constructive notice.

f. Idem sonans: if the name as written sounds the same as the pronunciation of the correct name, it refers to the correct person

g. Orr v. Byers, 1988:  Orr got a judgment against Elliott.  Elliott’s name was recorded wrong.  Later on, Elliott got title to land which was subject to Orr’s judgment lien.  Elliott sold the property to Byers, and a title search failed to show the judgment against Elliott.  Orr wants his money, saying that Byers had constructive notice of the judgment against Elliott through the doctrine of idem sonans.  Requiring a title searcher to search the records for other spellings of the same name would be an undue burden.  Also, the burden should be on the judgment creditor to take appropriate action to make sure the judgment lien will be satisfied.  Byers keeps land.
Example from Handout

Adams deeds Greenacre to Baker, delivered and filed in 1990.

Baker deeds to Carter, delivered in 1994, filed in 1996.

Baker deeds to Deward, delivered and filed in 1995.

Carter deeds to Engles, delivered and filed in 1998.

Grantor Index Filings


Grantee Index Filings
Adams in 1990



Baker is 1990

Baker in 1995



Deward in 1995

Baker in 1996



Carter in 1996

Carter in 1998



Engles in 1998

An examiner of title would find Adams (Grantor) and Baker (Grantee) in the 1990 indexes.  The examiner would not look for Adams in the indexes for the years after 1990, since Adams had already deeded out his interest in Greenacre to Baker.  The examiner would then check the Grantor Index until finding Baker (Grantor) deeded out his interest in Greenacre to Deward (Grantee) in 1995.  An examiner would not look for Baker in the recorded indexes for the years after 1995, since Baker had already deeded out his interest of record in Greenacre to Deward in 1995.  The record chain starting in 1996 from Baker to Carter to Engles would never be found.  

It would be too burdensome to require an examiner of title to locate people in the chain of title for ears after they’ve deeded out, because it would require an examination of every year in the Grantor’s index for everyone who had ever held an interest in the landing order to discover later recorded conveyances after they’ve deeded out.
By contrast:  A tract index for Greenacre would show all 4 conveyances in a quick glance down the page.  Computerized records would do so in microseconds.

F. Types of Recording Acts

a. Race Statutes:  Priority is determined by who records first.  Notice is irrelevant.

i. ex: O conveys to A.  A does not record.  O then conveys to B.  B knows of the deed to A.  B records.  Then A records.  B prevails over A because B recorded first.

ii. Pure race is like the Oklahoma Land Races back in the 1890s.

b. Pure Notice Statutes: A subsequent BFP, with no actual or constructive notice of a prior claim, prevails over a prior grantee who fails to record.  
i. A subsequent BFP is protected regardless of whether she records at all.

ii. ex: O conveys to A.  A does not record.  O then conveys to B.  B has no notice of the deed from O to A.  B prevails over A.
iii. Texas!

c. Race-Notice Statutes:  Protects subsequent BFP without notice of the prior claim only if he records before the prior grantee.
i. ex: O conveys to A.  A does not record.  O then conveys to B.  Then A records.  Then B records.  A prevails over B because B’s conveyance was not recorded first.
ii. protects the subsequent purchaser who first records his own conveyance only if all prior conveyances in his chain of title are also recorded.

	Type of Statute
	Typical Language

	Race
	No conveyance or mortgage of an interest in land is valid against any subsequent purchaser whose conveyance is first recorded.

	Notice
	No conveyance or mortgage of an interest in land is valid against any subsequent purchaser for value without notice thereof, unless it is recorded.

	Race-Notice
	No conveyance or mortgage of an interest in land is valid against any subsequent purchaser for value without notice thereof whose conveyance is first recorded.


“Every conveyance of land not recorded is void as against any subsequent innocent purchaser for value without notice whose conveyance is first duly recorded.”  

· Without the underlined section, the language is a classic pure notice recording act.  

· By adding the underlined section, the statute is converted to a classic race-notice recording act.  

· Take out the “innocent purchaser for value without notice” and it’s pure race language.

We will have to analyze a Recording Act on the exam!!!

· Given language, determine what type of recording act (pure race, pure notice, race-notice), then analyze the fact situation.

· Then say “If this were pure notice language, then the following analysis applies…  If this were race-notice language, then the following analysis applies…”

Looking at elements of the statute:

“Conveyance of Land”:  would the element be satisfied by these?  Deeds, IMK, mortgage, liens, easements, D/R, judgment abstracts, leases, wills, court decrees, lis pendens. 
“Recorded”:  would the element be satisfied by these??  Proper filing office, filing clerk errors

“Void as Against any Subsequent Purchaser”

“Purchaser for Value”:  would the element be satisfied by these?  Donees, nominal consideration, pro tanto payments made, promissory notes, FMV.

“Innocent … Without Notice”:  would the element be satisfied by these?  Actual notice, inquiry notice, constructive notice, liens with special rules

“First Duly Recorded”: would the element be satisfied by these?  Time stamps, sequential document numbers, delays between filing and indexing, special relation back rules

d. Messersmith v. Smith & Seale, 1953:  Caroline Messersmith conveyed to her nephew Fredrick her property in May ’46.  This deed was not recorded until July ’51.  In May ’51, however, Caroline conveyed her property and some of her mineral rights to Smith, who conveyed it to Seale in May ‘51.  While recorded, this deed was defective because while signed by a notary public, the statutory procedure for such acknowledgment was not followed.  Was the defective acknowledgement of the deed a condition precedent to recording?  Yes.  Therefore, Fredrick owned the property and Caroline didn’t have an interest to convey to Smith.  Therefore there was no notice and no transfer from Smith to Seale.  Fredrick owns property.
e. Ex:  O conveys to A by a deed with a defective acknowledgement.  A records his deed.  O subsequently conveys to B, who records.  The majority rule is that when the defect is latent, the deed imparts constructive notice.  When the defect is patent, the deed does not give constructive notice.

G. Chain of Title Problems

a. Board of Education of Minneapolis v. Hughes, 1912:  Hoerger conveyed her land to Hughes in 1906, but the name of the grantee was left blank on the deed.  She later conveyed her land to D&W in 1909, who deeded it to Board of Education in 1909.  The deeds were recorded in this order:  Board of Edu., Hughes, D&W.  (1) Was the deed from Hoerger to Hughes good?  Yes.  If the grantee’s name is blank, the intended grantee is the agent of the grantor with implied authority to fill in his own or another name.  The deed is a nullity when executed, but when the name is filled it, the instrument becomes operative as a deed.  (2)  Is Hughes a subsequent purchaser whose deed was first duly recorded?  Yes.  If a deed entered on the records has a grantor unconnected to the chain of title, such a deed is not recorded within the chain and does not give constructive notice.  While the school board recorded first, the chain of title does not reflect how their grantor got the deed, so Hughes does not get constructive notice of prior claims.  Hughes, therefore, becomes a subsequent purchaser whose conveyance was first duly recorded.  Hughes is the owner of the lot.  School board would own land if D&W had recorded before Hughes.
b. Guillette v. Daly Dry Wall, 1975:  Defendants purchased land from Gilmore who had purchased his land from a subdivision guy who imposed restrictions on all the land he had that the land was to be used for single-family dwellings.  ∆s want to put up apartments.  Π also own land conveyed by subdivision guy, and they don’t want apartments put up.  The problem is that not all of the deeds resulting from dividing up the subdivision guy’s land expressly mentioned the restrictions, but it does mention the subdivision plan.  The subdivision plan doesn’t mention the restrictions either.  The restriction in some of the deeds says “and the same restrictions are hereby imposed on each of said lots now owned by the seller.”  Is ∆ charged with the knowledge of the restrictions and subject to them even though he had no knowledge of them and they aren’t mentioned in his deed?  Yes.  The court says that it is not an undue burden to check back to the subdivision plan and then use the grantee-grantor index to check other deeds from the plan.
H. Persons Protected by the Recording System

a. Three views of Who’s Protected by Recording System  *Discuss all 3 on exam

i. Daniels (Illinois):  where the purchaser has paid only part of the purchase price and has given a note to the grantor for the balance, most courts protect the purchaser only to the extent (“pro tanto”) of the payment made.  So, the subsequent purchaser might get a lien on the land for $$ paid.  The subsequent purchaser would lose the land, but he’d get his money back.
1. Majority

2. Texas

ii. Lewis (California):  a purchaser who gives cash and notes in payment of the purchase price is fully protected as a subsequent BFP.
1. Minority.

iii. Lord Hardwicke (UK): no protection until all paid for, because a purchaser who loses his property is not hurt if he has not fully paid for his land.
b. Daniels v. [Zografos] Anderson, 1994:  Daniels bought some land from Jacula.  He retained the right of first refusal if Jacula decided to sell an adjacent piece of land “the contiguous parcel”.  Jacula decided to sell the land to ∆ without telling Daniels.  ∆ began making payments for the contiguous parcel, but before he made his final payment, he found out about Daniels’ right of first refusal.  ∆ made the last payment and took title.  Daniels sues.  During an ILK, when does the buyer become a BFP?  Where the purchaser has paid only part of the purchase price and has given a note to the grantor for the balance, most courts protect the purchaser only to the extent of the payment made.  Several methods are used: (1) person with outstanding interest keeps land and buyer gets his money back; (2) buyer gets a fraction of the land equivalent to the fraction he paid; (3) buyer keeps paying and gets the land, but the payments go to person with outstanding interest.  Here, Daniels got the land, but he had to pay ∆ the money ∆ had already paid for the land (including taxes he had paid).
c. Lewis v. Superior Court, 1994:  Lewis bought land from Shipley.  They opened escrow, then Fontana recorded a lis pendens against Shipley, Lewis acquired title; then the lis pendens was indexed; Lewis finished payments.  Lewis did not receive notice of the lis pendens until Fontana joined them in the suit a long time later.  Fontana said that Lewis is not a BFP because they did not fully pay for the property until after indexing.  The court says that it is absurd to require a BFP to check title before each mortgage payment he makes just in case someone has filed a lis pendens.  People rely on getting the land they contract to buy.  After they move and make improvements and live there a while, to take it away is unjust.  In this jurisdiction, a purchaser who gives cash and notes in payment of the purchase price is fully protected as a subsequent bona fide purchaser.
Study Questions on Lewis and Daniels (from handout)

What is the material distinction between the purchaser’s conduct in Lewis (contract purchaser wins land under R/A) and that in Daniels (purchaser loses land under R/A)?

Daniels had actual notice before final payment was made.  Lewis didn’t.

What is the difference between CA and TX law regarding beginning of protection?

In CA, protection begins with indexing.  In TX, protection begins when filed with clerk.

Is the fact of costly renovations in 1993 material to the outcome in Lewis?

Yes, it would be even more unjust to take away the land that he’s improved.
Why is an installment payment for land treated as a pro tanto payment only in Daniels, but as full protection in Lewis?

Jurisdiction difference. (?)

The Lewis court states that a pro tanto decision in Lewis could force an installment purchaser to check the recording office before each monthly payment for 360 months in the case of a 30-year mortgage.  Why?

Because if constructive notice is enough to threaten him with loss of title, he’d have to do a title search before each payment to make sure that any payment made after the “notice” weren’t forfeited.

I. Inquiry Notice

a. Three types of notice a person may have with respect to a prior claim.  To be considered a subsequent purchaser “without notice”, the purchaser can’t have any of these types of notice at the time he paid consideration and received his interest in the land

i. Actual Notice:  If a subsequent grantee actually knows of the prior instrument, he has actual notice and is not a BFP.

ii. Record Notice:  If an instrument is properly recorded, any subsequent purchaser has record notice and is not a BFP.

iii. Inquiry Notice:  Sometimes a purchaser is required by law to make reasonable inquiries.  He is charged with notice of whatever the inquiry would reveal, even if he made no inquiry.

b. Texas §11.007:  cross-references in deeds to other interests give notice to whole world.

c. Harper (appellants) v. Paradise (appellees), 1974:  In 1922, Susan Harper deeded a life estate to her Maude Harper with a remainder in fee simple to Maude’s kid.  This deed (“1922 deed”) was lost.  In 1928, Susan was deceased, so her family executed another deed (“1928 deed”) that referred to the 1922 deed and said that it’s being executed to replace the lost 1922 deed.  In 1957, the 1922 deed was found and recorded.  In 1933, Maude conveyed her fee simple to a lady for a loan… which defaulted and the land was foreclosed, and it eventually got to the appellees.  Unfortunately for them, Maude only had a life estate.  Appellees deed traces back to the 1928 deed, which refers to the 1922 deed.  If a recorded instrument refers expressly to an unrecorded instrument, the purchaser has an obligation to make inquiry into the contents of the instrument.  The purchaser has constructive notice of its contents.  If appellees had made such an inquiry, they would have found that Maude only had a life estate to convey, so that’s all they could have gotten. 

d. Duty of anyone wanting to be protected by recording act is to make inquiry.

e. Waldorff Ins. (appellant) v. Eglin National Bank (appellee), 1984:  Choctaw built some condos.  A mortgage for them was assigned to the Bank.  Waldorff purchased #111 from Choctaw and began occupancy.  Choctaw was a client of Waldorff and owed him money, so Choctaw wrote off the rest of the purchase price owed by Waldorff to settle its debt.  Bank brought foreclosure action against Waldorff.  Trial court said that Bank’s lien was superior to Waldorff’s interest.  Not true.  Actual, open and visible, possession is constructive notice to everyone that the occupants have a possession in the land.  Therefore, anyone wanting title or lien to the land must inquire as to what kind of rights the occupants really have in the land.  Reversed…  Waldorff wins.
f. Is it necessary to make inquiry to everyone in possession of space in a building?  Yes.  While it may be a pain in the butt to inquire, notice via possession demands it.  Without inquiry, the recording act protection won’t be usable.  With inquiry, you are bound by what you find.  
g. Exchange of deed for forgiveness of preexisting debt is good and valuable consideration.  Unless it’s a mortgage lien, in which case, something needs to be amended on the lien to make it qualify.

h. Marshalling principles: when foreclosing mortgage, do it in the way least damaging to innocent parties

i. Marshalling means to arrange or rank in order.  So, a court will marshal the order of foreclosure on parcels covered by the mortgages.

ii. Marshalling doctrine: when a senior creditor has recourse to multiple funds to satisfy a debt, and a junior creditor has one fund to satisfy a debt, the senior creditor must satisfy its debt using a fund that the junior creditor does not have an interest in.
i. If you have a client that wants to buy a building with lots of tenants in it, what do you do?  Make inquiry of ALL parties in possession, because they might have some interest in the building that isn’t on the lease.  Get copies of all the leases.  Get a tenant estoppel certificate, where tenant certifies that all his rights are x, and that’s it.  This will estop tenants from asserting other claims.  Also, any oral or written agreements or amendments need to be accounted for in the tenant estoppel certificate.

J. Marketable Title Acts:  attempt to limit record searches to a specified number of years, usually 30 or 40.  So, when one person has a record title to land for a designated period of time, inconsistent claims or interests are extinguished.
a. Texas adopted title standards (Texas Bar, not legislature or courts)

i. idem sonams:  an examiner can presume it when names sound alike or don’t sound a lot different; names need not start with the same letter

ii. Suffixes:  if part of family name (sr., jr., III), more inquiry needed.  If not part of family name (PhD, DDS, MD), no more inquiry needed

iii. Taxes, police power regulations, and other government interests on the property: not knocked out by MTA

iv. Mechanic’s liens: a statutory lien that secures payment for labor or materials supplied in improving, repairing, or maintaining real or personal property (like a building or a car).  Once filed, they relate back.  These liens are given a special grace period to be filed.

b. MTA’s do not affect the party in possession.

c. Advise deed holder to refile every x years, depending on length of MTA

Registration of Title: Torrens System
A. Principle: to register title to land, instead of recording evidence of title

B. Title Registration vs. Recording System: title registration actually registers the title to the land, whereas the recording system merely records evidence of the title.

C. Not preempted by this new certificate of title: government rights, property taxes, leases,  mortgages, easements, or party in possession 

D. then by keeping it up to date by installing a tract index and making the public records conclusive

E. An insurance indemnity fund is set up to from the registration fees to compensate those who lose interests because of errors of the system
F. Separate from recording system

G. Largely unpopular in US because

a. Initial cost of a lawsuit adjudicating title

b. Although the certificate is supposed to be conclusive, exceptions are made, defeating the purpose of title registration

c. It’s opposed by title companies and lawyers

d. It can get screwed up in the public records office

H. Advantage: trumps adverse possession.

I. Active Registration: you go to court, get a certificate of title; usually not contested; costs around $700.  “active” because you have to bring a court action

J. Passive Registration: you don’t go to court; send a letter to anyone with an interest; wait 5 years; if uncontested, you get certificate of title.  Costs around $350.

Title Insurance:  
A. Guarantees that the insurance company has searched the public records and insures against any defects in the public records, unless such defects are specifically excepted from coverage in the policy

B. Can be taken out by owner of property or by the mortgage lender

a. Only protects the person who owns the policy

b. Does not run with the land to subsequent purchasers
C. Walter Roggee v. Chelsea Title, 1989:  Roggee bought property.  He thought he was buying ~19 acres, but it was really ~12.5.  The deed did not mention acreage.  A survey indicating the ~12.5 acres was in ∆’s file.  ∆ insured the title for Π.  When Π discovered the discrepancy, he wanted ∆ to pay for it.  Title insurance is no substitute for a survey.  When a buyer doesn’t use a surveyor, he’s assuming the risk that he may not be getting what he thinks.  The policy included a survey exception that basically said that ∆ is not liable for things a survey would disclose.  Π didn’t get a survey done, so it’s his own fault.  
D. Where a title insurance company conducts a search of title, the company has a duty to disclose to the purchaser specific impediments to title.  The purchaser’s expectations include both search and disclosure.  So the company is liable for negligence in not making a careful search.  They do not insure the quality or acreage of land… only title.  Title insurance policies are construed against the insurer and in favor of the insured.
E. Title Insurance does not insure against these things:  mechanic’s liens, claims of adverse possession that could be found by inspection of property, encroachments, boundary disputes, implied easements or covenants, government regulations (such as building codes, zoning, subdivision regs), hazardous waste
F. Lick Mill Creek Apts v. Chicago Title, 1991:  Prior to purchase, Π’s land was used for processing plants and hazardous waste got into soil and groundwater.  Π paid for clean up and wants ∆ to reimburse.  Π’s contentions:  (1) hazardous waste makes title unmarketable, which the policy covers.  Ct. says nope, it may affect marketability of land, but not of title, and those are different.  (2) hazardous waste is an encumbrance on title.  Ct. says no, encumbrances are taxes, assessments, liens.  While a lien may be imposed on property to cover cleanup costs, one was not filed in this case.  A possibility of a future lien does not mean there’s an encumbrance.  Ct. says the purpose of title insurance is to protect insured against defect in title, not loss from physical damage of property.  
G. Remedies Available
a. Title Insurance: no tort cause of action.  Contract only.
b. Abstract of Title: tort cause of action. 
c. Warranty Deed: sue under the covenants
H. ATALA is an acronym that will be used on the exam to describe a standard title insurance policy.
Chapter 9:  Nuisance

Nuisance

A. Sic utere tuo ut alienum non laedas: one should use one’s own property in such as way as not to injure the property of another.

B. A person cannot sue claiming a private nuisance unless he has a property interest that is affected.

C. Use of property in a way that depreciates the value of surrounding property is not enough by itself to constitute a nuisance.  But it is a factor in proving injury to plaintiff.

D. Morgan v. High Penn Oil, 1953:  Π got land in 1945 and put in a house, restaurant, and a trailer park.  In 1950, ∆ started operating an oil refinery 1000 ft. from Π’s house.  Also near the refinery is a church, grocery store, tree farm, etc.  The oil refinery emits nauseating gases and odors at all times during its operation.  Πs claim that this substantially impairs their use and enjoyment of their land.  Π also claims that they told ∆ of the problem and they didn’t stop.  Serious discomfort and inconvenience in the use of land is important in determining if something is a nuisance.  The standard of unreasonable interference is measured by the sensibilities of the average person.  The court finds an actionable private nuisance and issues an injunction.
E. A private nuisance is conduct that causes a substantial interference with the private use of land and is either (1) intentional and unreasonable or (2) unintentional, but negligent, reckless, or resulting from an abnormally dangerous activity.
F. Fear of Harm: If the use is a dangerous one that puts the adjoining neighbor in fear of harm, it is a significant factor in determining if an activity is a nuisance.  The reasonableness of the fear is tested by general community beliefs and extrinsic evidence.  Even if people fear a use, it may be permitted to exist because of high social value

a. Half Way Houses:  2 views:
i. A half-way house is not a nuisance in a residential area because the fear of bringing criminal activity to the neighborhood is speculative.

ii. A halfway house is a nuisance because plaintiffs had substantial grounds to feel insecure and property values had gone down.

b. Toxic Waste Dumps:  negative publicity from unfounded fears do not constitute a significant interference with the use and enjoyment of land

G. Light, Air, View
a. English View:  new comer can’t come and build something that blocks your light

b. American View: protection not available if Π is abnormally sensitive (drive in theater case); blocking light is not a nuisance
H. Spite: a spite fence, built only to harm the neighbor and of no economic benefit to the building party, can be enjoined as a nuisance.  If an economic motivation is substantial, then it’s okay.
I. Ugly stuff: no an action for nuisance

J. Compaction and Support

a. Lateral Support (from adjacent land, as in the case of a hill):  
i. Right to Support of Land:  A landowner is strictly liable if she changes her land use so as to withdraw lateral support from her neighbor and cause her neighbor’s land to slip or fall in.

ii. Right to Support of Buildings:

1. Common Law (Majority) View:  Strict liability for withdrawal of lateral support to a neighbor’s property does not extend to buildings on the neighbor’s land.  Where an adjacent landowner excavates and provides sufficient support to sustain the weight of the neighboring land in its natural state, but the neighboring land slips because of weight of the buildings on it, the excavator is not liable in the absence of negligence.

a. Ex: Greenacre and Blackacre next to each other.  Blackacre’s house begins sliding down hill.  If cause is natural, no cause of action.  If caused by excavation on Greenacre, cause of action.  But, if Blackacre made improvements that caused the sliding, no cause of action, even if Greenacre was excavating.

2. Restatement (and big cities) View:  An adjacent landowner has the same strict liability for failing to support neighboring buildings as she has with respect to land.

b. Subjacent Support (from underground):  whenever mineral estates are severed from the surface, the surface occupant has a right of subjacent support against the mineral owner.


	
	Trespass
	Nuisance

	Definition
	Actionable invasion of a possessor’s interest in exclusive possession of land
	Actionable invasion of a possessor’s interest in the use and enjoyment of land

	Standard for Relief
	An intentional, unprivileged physical intrusion
	Unreasonable conduct; substantial injury; and the equities balance in Π’s favor

	Remedy
	Damages for past conduct and an injunction against future trespass
	Damages for past conduct or permanent damages for future conduct or an injunction


Chapter 10, part 1: Private Land Use Controls: Easements

Creation
A. An easement is a grant of an interest in land that entitles a person to use land possessed by another; it’s a nonpossessory estate in another’s land
B. Servitude: an encumbrance consisting in a right to the limited use of a piece of land without the possession of it.  

a. Thee types: easement, license, profit

Methods of Creation

Express Grant  (an easement granted from grantor to grantee)


If oral, it’s a license



Reservation (an easement reserved by the grantor when grantor conveys his land to grantee)
Implication


Quasi-Easements (implied from existing use)

Necessity (implied from necessity… be careful of elements!!)
Prescription (like adverse possession)
C. Express Grant: an easement over the grantor’s land may be granted to another.
a. Must satisfy the Statute of Frauds, meaning creation of an easement requires a written instrument signed by the grantor

b. If not in writing, but instead oral, a license to use the land is granted

c. Endures as long as grantor created it for.  If forever, it’s an easement in fee simple

d. Ambiguous: if you can’t tell if grantor intended to grant an easement or a fee simple, look to use.  If limited use, limited purpose, or space without clearly marked boundaries, it’s an easement.  

D. Reservation: an easement may be reserved by the grantor over the land granted.  

a. An easement can only be reserved for the grantor.  An attempt to reserve an easement for another is void. (common law)

b. Restatement §2.6(2) says easements can be created for a third party

c. Regrant theory:  at common law, an easement could not be reserved, so the English courts came up with the regrant theory.  A deed from O to A reserving an easement in O was treated as conveying a fee simple to A, who by the same instrument granted an easement to O… even without a separate instrument.

E. Implication: an easement created by the operation of law, not by a written instrument.
a. An easement can only be implied in narrowly defined circumstances:

i. An intended easement based on an apparent use existing at the time the servient tenement is separated from the dominant tenement (supra): Quasi
ii. An easement by necessity
F. Prescription: an easement acquired by adverse use for a requisite period.
a. Cousin to Adverse Possession

i. All the elements of A/P must be shown
ii. Exclusiveness is what’s different from AP, because in AP, you have to be the only user.  In prescription, multiple parties can have an interest in the easement.  Explained later.
iii. Some states allow protest by true owner to interrupt the prescription.  Others require the interruption to be the same as with AP, where true owner needs to enter land or bring suit.
b. Difference: in AP, the adverse possessor can get the fee simple to the land.  With a prescriptive easement, you only get what the easement includes.  Like if you get a prescriptive easement that’s a cartway, you can’t build a house on it all of a sudden.  All you have is the right to use the cartway.

c. How does an owner stop the ripening of a prescriptive easement?  By filing an action in court; kick people off land; barricade land
G. Willard v. First Church of Christ, 1972:  McGuigan owned a lot.  She let the church use it for parking.  She sold the lot to Peterson who sold it to Willard.  The deed to Peterson contained an easement that the church would always be able to use the lot for parking.  The deed from Peterson to Willard was given and recorded soon after, but did not mention the easement.  When Willard found out about the easement, he commenced this action to quiet title against the church.  Can a grantor reserve a interest in the property to another?  Common law says no.  But this court says yes, because the primary objective when interpreting a conveyance is to give effect to the intent of the grantor.    
a. Did subsequent grantee have notice?  He should have.  People park there, he heard the church used it

b. Is this an “in gross” or an “appurtenant” easement?  Can’t tell, so it’s appurtenant.  Dominant land is the church land.  Servient land is the parking lot.

H. Dominant Land (a.k.a. Dominant Tenement, Benefited Parcel):  an estate that benefits from an easement

I. Servient Land (a.k.a. Servient Tenement, Burdened Parcel): an estate burdened by an easement

J. All easements are either appurtenant to other land or in gross

a. Easement appurtenant: An easement created that benefits its owner in the use of another tract of land

i. The land benefited is the dominant tenement; the land burdened is the servient tenement

ii. ex:  Whiteacre (owned by O) is located between Blackacre (owned by A) and a public road.  O conveys to A a right to cross Whiteacre to reach the road.  The easement over Whiteacre is appurtenant to Blackacre (the dominant tenement).

iii. It runs with the land: An easement appurtenant is attached to the dominant tenement and passes with the tenement to any subsequent owner of the tenement.  It cannot be separated from the dominant tenement and turned into an easement in gross without consent of owners of both the dominant and servient tenements.

iv. Favored by courts, if the creating instrument is unclear.  Why?

1. Intent: the parties usually want the easement to benefit a tract of land

2. Increased Land Value:  an easement appurtenant increases the value of the dominant land more than it decreases the value of the servient land.  An easement in gross does not increase the value of any land, and in fact, decreases the value of land by the amount of damage to the servient tenant.

3. Easier to find parties involved.  You can always find the owner of a fee simple.

b. Easement in gross: an easement benefiting a particular person and not a particular piece of land 
i. a.k.a.: easement right that runs with an individual, as opposed to the land

ii. “in gross” just means the easement is not appurtenant

iii. ex:  O, owner of Greenacre, grants to Billboard Co, the right to erect a sign on Greenacre.  Billboard owns no land.  The easement is in gross and can be assigned by Billboard if the parties so intend.  If O sells Greenacre to A, the burden of the easement passes with the ownership to A.

K. License: permission to go on land belonging to the licensor.  Can be oral or written and can be revoked at any time (“revocable-at-will”).
a. Revocable: even with these, you still have a little window of time to get your stuff (like when you leave your jacket in a movie theater).

b. Irrevocable licenses:

i. License coupled with an interest:  one that gives the licensee the right to remove a chattel of the licensee, which is on the licensor’s land.  

1. Ex: O sells A a car located on O’s land.  A has an irrevocable license to enter and remove the car.

ii. Estoppel:  if the licensee has constructed substantial improvements on either the licensor’s land or the licensee’s land, relying on the license, the licensor is estopped from revoking the license.

iii. What makes a revocable license become an easement by estoppel?  Substantial improvements, either on the easement (ex. paving the road) or in reliance on the easement (ex. house needing access by the road).

c. Restatement §1.2(4):  An irrevocable license is treated as an easement

L. Holbrook (owns the land with the road on it) v. Taylor, 1976:  1942, H buys land.  1944, H lets coal miners make a road to haul coal.  1949, mine closes, road still used, but H paid.  1964, T moves in to adjacent land, used the road by permission, built a house.  H gave T permission to improve upon the road, which T did: widened and graveled.  Also, there is no other place where a road to connect T’s house to highway, as the area is hilly woodlands.  1970, H and T started having disagreements about the road.  Does T have rights to the road per Adverse Possession?  No.  No indication that use of road was adverse, continuous, or uninterrupted.  Does T have rights to the road per irrevocable license by estoppel?  Yes.  H had let T use road for years in past, T paid for improvements on the road, T erected a house on his land which depended on use of road as outlet to highway, tacit approval by H.  License to use the roadway may not be revoked because of estoppel.

a. Dominant land: Taylor’s.  It’s more valuable because of the road use.  Servient (burdened): Holbrook’s.  It’s less valuable because of road use.

b. On a test, it’s okay to say the land is “burdened” instead of servient.

c. What if Taylor’s house burnt down?  Can he rebuild and still use easement by estoppel?  Probably not.  Necessity alone is not enough to grant an easement by estoppel.

d. What if a new public road was put in next to Taylor’s land, so that he didn’t need the road over Holbrook’s land anymore?  (Split opinions, but…) court will probably say the easement ends.

e. Courts are split:

i. Shepard case: you don’t go ask for a formal easement, it’s not neighborly

ii. Dalton case: Writing should be required so that the good neighbor who gives casual permission, without thinking of the permanent damage to his land, will not be bound.
M. Theater Tickets:  a ticket creates a revocable license, but this is not an interest in land so as to permit self-help.  Ticket holder can be denied admission or ejected by theater owner.

N. How do we know if an easement exists?  Recorded grant of easement.  Reservation.  Notice.

O. Van Sandt v. Royster, 1938:  Π owns land over which there are sewer pipes running to ∆’s houses.  In 1936, Π’s basement was flooded with sewage.  He wants ∆ to stop using the sewer pipes that go under his land.  To have a Q-Easement, the previous use must be apparent.  It is apparent if a grantee could, by reasonable inspection, discover the existence of the use.  Apparent ≠ Visible.  Thus, underground drains may be apparent even though not visible, if the surface connections would put a reasonable person on notice of their presence.  The easement was necessary to the comfortable enjoyment of the grantor’s property.  Π could have called a plumber for an inspection that would reveal the sewer lines.  Also, the toilets and such indicate that a sewer is nearby.
a. How can we assume that lot 19 had notice of sewer pipes?  Inspection.

b. These days, there are utility easements on every piece of land.  

P. Having a street easement doesn’t mean the city can do whatever it wants… no hazardous chemicals.

Q. Implied Easements:  Two Types:  Apparent & Continuous (a.k.a. Quasi-Easement), and Easement by Necessity

a. Quasi-Easements: A Q-Easement is a use of land that would resemble an easement if the tract were divided into two lots
i. kind of like an easement, but not really, because owner owns it all, but at severance, it becomes an easement
ii. Apparent Requirement:  The previous use must be apparent.  Apparent ≠ Visible.
iii. Critical moment when a Q-Easement turns into a real one: severance (dividing up the land)

iv. A Q-Easement can continue forever

v. Continuous Requirement:  

1. Rationale: the use would be known to the parties at the time of the grant, so intent can be inferred

2. Physical permanent change needed

vi. This is an Easement by Existing Use:  an easement that existed on a tract of land before it was divided up

b. Note: Q-Easements have nothing to do with Easements by Necessity.  Different Doctrines!
c. Easement by Necessity: an easement must be necessary for the enjoyment of the claimed dominant tenement.  An easement by necessity is only implied if the owner of a tract of land divides the tract into 2 lots and therefore deprives one lot of access to a public road
i. Public Policy requires a way to access each parcel of land

ii. Intention of parties may have been to include an easement, but they might have forgotten

iii. There must have been a common grantor of the dominant and servient tracts.

iv. Easement must be of necessity, not just convenience

v. An implied easement by necessity is created, if at all, at the time of severance 
vi. An easement by necessity endures only so long as it is necessary
vii. US has no easement by necessity to reach land locked government land because it has the power of eminent domain.
viii. Just because you’re land locked does not mean you get an easement by necessity.  Must fit elements: unity of title, necessity at severance.  Common mistake on exams!
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d. Othen v. Rosier, 1950, Texas:  Othen and Rosier have neighboring lands that used to belong to Hill.  Hill conveyed the land to random people, and the land eventually came into the hands of Othen and Rosier.  Over a corner of Rosier’s land, Othen uses a lane to get to the public road.  Rosier uses it too and maintains it.  Because the road floods so much, Rosier built a levee, which in turn floods parts of Othen’s land.  Othen wants an injunction, claiming that he has easement by necessity and prescription.  He has neither.  No implied easement because the necessity did not exist at the time of severance (road not started until way after severance).  No easement by necessity.  There isn’t a prescriptive easement either, which requires and element of adverse.  Rosier used the lane too, so Othen merely had a license, which can’t ripen into a prescriptive right.  
R. Easements by Prescription

a. English Law:  Started off by a statute stopping claims to rights of possession to 1189.  Eventually, it was held that if no living person could remember how long the use had existed, it was presumed to have existed from 1189.  Then in 1623, it was held that if a use had continued for 20 years, it was presumed to have existed since 1189.  Then the fiction of the lost grant was created: if a use was shown to have existed for 20 years, it was presumed that a grant of an easement had been made and that the grant had been lost.

b. American Law:  law of prescription developed with elements like adverse possession.  Lost grant theory is irrelevant because of the elements of AP, but it was tried here and the majority rejects it.  To prevent a prescriptive easement from being acquired, the owner must effectively interrupt or stop the adverse use.

c. Conrad Hilton case: When a golf course changed the direction of one of its holes, golf balls were directly aimed at and usually landed in Π’s yard.  Prescriptive easement?  Could be.  Golf balls are projectiles going through airspace.  That’s an easement.  Π has to file an action against the golf course before statute runs.  

d. Public Prescriptive Easements:  the public at large can acquire a public easement in private land by prescription if members of the public use the private land in a manner meeting the requirements for prescription.  If the public uses land for a roadway, the presumption is that the use is adverse.  If the public uses vacant, undeveloped land, the presumption is that the use is permissive, because it probably doesn’t give notice to the owner of a claim of right.  It’s hard to get a public prescriptive easement for anything besides a road.

e. Beach Access:  If the public has used the beach (the dry sand area in private ownership) for so long that no one remembers otherwise, the public has a customary right to use the beaches.
i. Private land owners near a big body of water are “Littoral Owners” (as opposed to “riparian” which is for rivers and streams)

ii. Public Trust Doctrine:  the state holds the beach from the water to the mean high tide line in trust for the public

1. Doctrine applies to inland lakes and rivers that are navigable
f. Where does the private line end and the public line begin?  Around mean high tide line.  How is the mean (high or low) tide determined?  Measuring and recording over a period of time.  

g. In Texas, the Open Beaches Act allows prescriptive easements to be ripened all along coast.  Creating the prescriptive easement per the statute does not require continuous use right in public.  These things are enough:
· Offer of dedication by land owners

· Acceptance of dedication by public

· Confirmation of dedication by land owners
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h. Matthews v. Bay Head Improvement Assn, 1984 (New Jersey):  Does the public have a right to gain access through and to use the dry sand area not owned by a municipality but by a quasi-public body (here an association who owns land along the beach intermittently between private land owners)?  Yes.  The Association regulates use of the beach between June and Labor Day and has a police force to regulate, lifeguards, and a clean up crew.  In order to exercise the rights of the public trust doctrine, the public must have access to the municipally-owned dry sand areas as well as the foreshore.  But what about access to the privately owned lands?  The public does not have unrestricted right to cross at will over any property bordering the common property, but they are allowed reasonable access to get to the sea.
Assignability of Easements

A. Easements appurtenant: the burdens and benefits pass automatically to the assignees of the land unless the owners of the servient and dominant tenements wish otherwise.  Easements in gross may not have assignable benefits.

B. Miller v. Lutheran Conference and Camp, 1938:  Two brothers, Frank and Rufus Miller, created a corporation, Pocono Ice Co.  They leased their land to the corp and gave the corp exclusive use the water of the lake created by dam.  The corp granted to Frank and his heirs and assigns the exclusive right to fish and boat in the lake.  Frank granted to Rufus and his heirs and assigns ¼ of the interest in the lake.  Rufus died and his heirs granted a license to ∆ to boat, fish and swim.  While the deed to Frank mentioned fishing and boating, but not swimming, the deed did not convey swimming rights (Expressio unius est exclusion alterius: “the expression of one thing is the exclusion of another”).  But Frank gets the right to swimming by prescription.  These rights are easements in gross, which are assignable if the parties to its creation evidence their intention to make it assignable.  Because the deed was to Frank and his heirs and assigns, it shows intent to attach the attribute of assignability to the privileges granted.  These rights cannot be commercially used and licenses granted without the common consent and joinder of the present owners (Frank and Rufus’ heirs).  So Rufus’ heirs did not have the right to grant a license to ∆.
i. Is it important to know that the lake is artificial?  Yes, because adjacent owners are not riparian, so they don’t have appurtenant rights to the lake.

j. If it was a natural lake, Lutheran would have a right, and there would be no case.

C. Natural Lakes are classified as 

a. Navigable: so they’re subject to government regulation per commerce clause

b. Non-Navigable

D. General Rule today: the benefit of a commercial easement in gross is assignable, and a noncommercial easement in gross is assignable if the parties so intend.

a. Restatement View:  First Restatement said that only commercial easements in gross were assignable.  Third Restatement says that all easements in gross are transferable unless contrary to the intent of the parties, regardless of their commercial character.

b. Recreational easements are not assignable per recent case law, because they are intended to be personal and the servient land may be burdened beyond the contemplation of the parties.  Ex: hunting, fishing, boating, and camping.

E. One Stock Rule: when 2 or more persons own a profit in gross they must use the profit as one stock.  Neither can operate independently of the other.  Consent of all is required to change anything.  This rule applies to easements in contexts where overuse of the easement may result in destroying the resource.

c. Rejected by Restatement §5.9:  it instead provides for a reasonable test to govern how much the competing owners can use the easement
F. Profits in Gross are assignable.  (ex: the right to take timber of minerals).  A profit is a right to take something off another person’s land that is part or product of the land.  When a profit is granted, an easement to go on the land and remove the subject matter is implied.  The rules applicable to easements generally apply to profits.

G. Surcharging an Easement: overburdening it.

H. “Exclusive” Easements
a. Majority and Restatement View:  Joint Easement: multiple people can have an interest in the easement
i. For example, a driveway across Greenacre… you, me, and our other neighbor can ripen a prescriptive easement of that driveway because we all use it.

ii. This shows how “exclusive” is different in prescriptive easement terms than it is in adverse possession terms.
b. Minority View: Separate Easement: an easement that the holder and only the holder has the sole right to use
i. Ex: the driveway can only be used by one of us in order to ripen a prescriptive easement.
Scope of Easement

A. General Rule: an easement granted for the benefit of lot 1 cannot be used for the benefit of lot 2, even though the same person owns lots 1 and 2.  The dominant owner cannot increase the scope of the easement by using it to benefit a nondominant tenement

Next case is an exception…
B. Brown v. Voss, 1986:  Can the scope of an easement be increased to include a subsequently acquired parcel?  Maybe.  Here, the use of the new parcel does not increase the burden on the servient estate.  ∆ owns A.  Π owns B and C.  The easement is for B.  Π wants to build a house that straddles B and C.  They put $11,000 into developing their property for building.  Then ∆ tried to block the easement.  The court said that Π made no unreasonable use of the easement in the development of their property.  There is no evidence of increased burden on the servient estate.  Granting an injunction to keep Π from using the easement to get to C would be landlocking C unnecessarily.  The court says Π can use the easement for both B and C, but only for the purpose of a single family residence.  
a. Why would there be a problem if B&C weren’t used as single family home?  Increased traffic on the easement, which may decrease the servient land value

a. In reality, all three parcels of land had compete access to SH 101, so there was no threat of a landlock.  Also, Π didn’t talk to ∆ about using the easement before he started having big trucks come in to get the property ready for development.  And the house wasn’t even going to be on parcel C.  
C. Limitations

a. Unrestricted: dominant land owner can do what he wants

b. Expressly Restricted: he’s specifically told what he can’t do

c. Dominant land owner can’t just add as much land to use the easement as he can buy

d. Surface only: can’t do underground or airspace stuff without permission
D. Change in location: general rule:  if an easement has been granted in a specific location, or has been located by mutual agreement of the parties, the location cannot thereafter be changed by one party acting alone.  Mutual consent needed.
E. Restatement View: the servient owner can relocate the easement or make reasonable changes in its dimension when necessary to permit normal development of the servient estate, provided the changes to not unreasonable interfere with the easement holder’s use.  Vice versa for the dominant estate.

Termination of Easements
Ways an Easement Can be Terminated
Abandonment:  Mere nonuse is not enough.  The owner of an easement needs to act in such a way as to indicate an unequivocal intent to abandon it.

Merger (a.k.a. Unity of Title): one person buys both dominant and servient lands

Buying it: owner of dominant land buys it

Adverse Possession / Prescription: (between private parties only) Servient owner can adversely repossess the easement.  Same elements.

End of Necessity

Contingency: (“If you want the easement to continue, you must to x.”  Negotiating parties can make it last for a certain number of years or until an event happens.)

Release: the owner of an easement may release the easement to the servient owner by a written instrument.  

Estoppel:  An oral release is ineffective, unless servient owner relies on it.
Alteration of Dominant Tenement:  if an easement is granted for a particular purpose and an alteration of the dominant tenement makes it impossible to achieve the purpose anymore, the easement ends. (Change in Conditions)
Destruction of Servient Tenement: if the structure of the easement is destroyed without fault, the easement ends.  If with fault of servient owner, easement continues.
A. Preseault v. US, 1996:  Π had some land, which the gov said they were going to put a public trail on.  The land used to be a railroad right of way.  In 1970, the RR stopped using the tracks.  In 1975, the tracks were removed.  In 1985, the state thought they could use it for the trail.  Π’s sue saying it was a taking.  Big Issue:  Did the US “take” the Π’s land by converting a long unused railroad right of way to a public recreational trail?  Yes.  Sub-Issues:  (1) Did the RR own a FS or an easement?  Easement.  Because the intent of the farmers who conveyed the easements was for it to be an easement for RR lines, not a permanent transfer so that the RR could use it for whatever it wanted.  The courts are sympathetic to the uneducated farmer who “fell victim” to the quick talking RR people.  (2) If the RR only had an easement, what was the scope of it (could it include use for a public trail)?  The scope of an easement can be adjusted as long as the adjustment is consistent with the intention of the grantors.  Could it be here?  Probably not.  The intent was to use the easement as a commercial enterprise for the transport of goods and people for money.  To use it as a public trail where anyone can use it for free is not within the scope of the easement.  (3)  For the sake of argument, if the scope included use as a trail, was the easement terminated prior to the taking, giving the Π’s a cause of action?  Easements aren’t extinguished just by non use.  There must be acts by the easement owner that indicate unequivocal intent to abandon the easement.  Here, the tracks were removed.  While the land was not returned to its original condition, that is not required, as it would just add to costs.  The Π’s right of exclusive enjoyment of their land was taken by the state for public use.  They should be justly compensated.  
a. General Rule: if the strip of land is called a right of way, it’s probably an easement.
B. Change of Conditions in the neighborhood does not apply to easements.

C. At termination, the land of the easement goes to the person who owned the fee simple to begin with

D. What about mortgage foreclosure of the dominant land?  Does the easement on the servient land still exist?  Yes.  The easement stays with the dominant estate no matter what happens to it.
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Negative Easements
A. An easement that gives the holder the right to prevent the servient owner from using her land in some way

Negative Easements Recognized by Law

By early English Law:
Light: neighbor can’t block your windows

Air: neighbor can’t interfere with air flowing to your air in a defined channel

Subjacent or Lateral Support: neighbor can’t remove the support from your building

Flow of an Artificial Stream: neighbor can’t interfere with the flow of water

The US has added a few:
Solar: preventing a person from blocking a neighbor’s solar collector
Conservation: preserves scenic and historical areas and open space

Perpetual in duration, transferable, can be in gross.

Scenic: preventing someone from blocking someone’s view
B. Ex:  Blackacre, a hillside lot, has a view over Whiteacre to the sea.  Owner of Whiteacre grants to Owner of Blackacre an easement of view beginning 20 ft above the ground level of Whiteacre.  This lets Blackacre’s owner see the sea and prevents Whiteacre’s owner from building above 20 ft and blocking the view.
a. Common Law View: this would not be permitted as a negative easement because it’s not one of the four recognized types
b. Modern US View: a scenic easement is permitted as a negative easement

C. In the US, negative easements cannot be created by prescription, because a prescription bars a cause of action, and if the owner doesn’t have a cause of action, prescription doesn’t apply.
a. Negative easements can arise from prescriptive easements in England
b. Ex: “doctrine of ancient lights”: a person whose windows had not been blocked by a neighbor for 20 years received a prescriptive easement for light over the neighbor’s land

c. “You cannot do act x on your land because it has never been done before.  I have a prescriptive right to prevent it.”  Such a claim for prescriptive easement is invalid.
D. Reciprocal Negative Easement:  an easement created when a landowner sells part of the land and restricts the buyer’s use of that part, and, in turn that same restriction is placed on the part kept by the landowner.

a. Usually arises when the original landowner creates a common scheme of development for smaller tracts that are carved out of the original tract

Chapter 10, part 2:  Private Land Use Controls: Covenants

Covenants Enforceable at Law: Real Covenants
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A. For Exam:  Know how Equity affects running with covenants.

B. Covenant: promise to do or not do something

a. Affirmative Promise: a promise to do something

b. Negative Promise: a promise not to do something

C. If the covenant is breached, remedies exist:

a. In law: damages

b. In equity: injunction or specific performance.

D. Real Covenant (a.k.a. Running Covenant): a covenant that runs with the land at law and is enforceable against successors of both promisor’s and promisee’s lands 
E. To create a real covenant, a writing signed by the grantor is required.  The grantee is then bound by it.

a. Cannot be created by estoppel, implication, or prescription

F. Horizontal Privity: privity between original parties
G. Vertical Privity: privity between a original party and a subsequent owner
a. England: privity of Estate only if in a landlord-tenant relationship

H. Burdens and Benefits (like servient and dominant)

a. For a burden to run

i. Contracting parties must intend that successors to the promisor be bound by the covenant

ii. Covenant must Touch and Concern the burdened land

iii. Subsequent purchaser of the promisor’s land must have notice of the covenant

iv. Privity of Estate

1. Common Law: horizontal privity required; vertical privity required
a. This was the way it was in Texas until 1987.

2. Modern/Restatement: no requirement of privity.  Equity has done away with it.

b. For the benefit to run

i. Contracting parties must intend that successors to the promisor be bound by the covenant

ii. Privity of Estate

1. Common Law: vertical privity required; no horizontal requirement

2. Modern/Restatement: no requirement of privity.  Equity has done away with it.
iii. Covenant must Touch and Concern the benefited land 

c. What’s a way around this privity requirement at common law?  Strawperson.
i. A → Strawperson → A.  B → Strawperson → B.  The deeds from the Strawperson back to A and B include the covenant.
I. Notice Requirement: A BFP of value of the burdened land is not bound at law if he has no notice of the covenant.  

J. Future Liability: if the covenant is a promise to do or not to do some act on the burdened land, the coventor has no liability after assignment.
Texas §202.003:  Construction of Restrictive Covenants

(a)  A restrictive covenant should be read liberally so as to give effect to the intent of the parties.  This does away with horizontal and vertical privity requirements.

(b)  A covenant may not prevent the use of property as a family home.  Family home includes such things as single family homes, half way houses, disable housing.  So, restriction for single family homes do not keep out half way houses and disabled housing; except for this, a covenant should be read liberally so as to give effect to the intent of the parties.

Texas §202.004:  Enforcement of Restrictive Covenants (“Deed Restrictions”)

(a)  A HOA can represent property owners concerning a restrictive covenant unless the restriction is found to be exercising arbitrary, capricious, or discriminatory authority.

(b)  The HOA can represent the property owners in proceedings dealing with enforcement of restrictive covenants.  A strong, cliquish HOA decreases property values, because no one would want to move into that neighborhood:  fighting the HOA is hard.

(c)  Civil fines up to $200/day can be assessed for violation of a covenant.
Questions about Texas Property Code (from handout)

How does Texas public policy differ from the common law about construing covenants?  

Common law has a presumption that restrictions are repugnant to the freedom of use implied by the fee simple, so at common law, restrictions are narrowly construed to preserve maximum freedom.  In Texas, the restrictions are read liberally so as to give effect to its purposes and intent.

Is Texas public policy closer to the rule respecting covenants at law or covenants running at equity?  

In law, because of the civil damages that are awarded per §202.004(c).

What is the Texas presumption respecting actions and decisions by HOA Architectural Controls Committee?  It’s resumed reasonable unless the court determines by a preponderance of the evidence that the exercise of discretionary authority was arbitrary, capricious, or discriminatory.

Covenants Enforceable at Equity: Equitable Servitudes

A. Equitable Servitude: a covenant enforceable in equity by or against successors to the land of the original parties to the K.
B. To create an equitable servitude, writing required except when created by implication.

a. Equitable servitudes can be implied in equity, but not obtained by prescription

C. Notice Requirement: A BFP of value of the burdened land is not bound in equity if he has no notice of the covenant.  

D. The covenant must touch and concern the land

E. Tulk v. Moxhay, 1848:  Tulk sold Leicester Square in London to Elms, who promised not to build on the Square.  Elms conveyed the Square to Moxhay, who had notice of the covenant.  Moxhay proposed to build on the Square; Tulk sued for an injunction.  Granted.  It is inequitable that a covenant should be unenforceable against a subsequent purchaser where the purchaser acquired the land with knowledge of the restriction.  Moxhay knew he was bound by the covenant, probably paid less for the land than he would have for unburdened land.  Also, the covenant is enforceable because other adjacent owners would lose property value because they would lose the garden, and also because it keeps Moxhay from selling it unburdened to BFP for more $ and being unjustly enriched.


	
	Real Covenants
	Equitable Servitudes

	Creation
	Writing is always required

· Cannot be created by estoppel, implication, prescription
	Writing is required except where created by implication

	Running of the Burden
	· Notice, Intent, and Touch and Concern Required

· Privity Requirements 

· Historically, there were some, but not now
	No privity requirement

	Running of the Benefit
	· Intent and Touch and Concern Required

· Privity Requirements:

· Historically, there were some, but not now
	No privity requirement

	Remedy
	Damages
	Injunction


Enforcement of Covenants
A. Negative Servitude Implied from a General Plan Analysis:  If yes to both, the courts will enforce the negative servitude (read: they will imply a covenant in the deeds).

a. Was there a common scheme or plan that all this land was to have this restriction?  Look at plat file which has easements, lot divisions, and covenant declarations.  Also, look at the chain of title of the conveyances from the owner of the plat.

b. Did the plan exist at the time the parcel in question was sold?  

B. Sanborn v. McLea, 1925:  No restrictions on the lot.  Rest of neighborhood was 100% residential.  50 of 90 deeds had the residential restriction recorded in their chain of title.  Does that show intent that the whole area is to be 100% residential?  Yes.  There was a common scheme or plan.  He didn’t have actual notice, no one had possession of the land to tell him no, and there was nothing in the records.  What tipped him off that he couldn’t build a gas station here?  The “ambiance” of the neighborhood… there were only houses in the neighborhood.  The lay of the land puts him on inquiry notice to look at deeds of the neighboring lots from the developer.  The court is protecting the other owners.

C. Sanborn does not say that all common schemes or plans have to provide for uniformity.  Uniformity is not required.  The plan may be that some lots are intended to be restricted in certain ways, while others are restricted in other ways or not at all.  There is a Presumption of Uniformity, but that is rebuttable.  Look at totality of circumstances and try to figure out intent of original parties.

a. Illustration:  Evans v. Pollock, Texas 1990:  Common owner conveys adjacent hilltop lands and lakeshore lands.  Hilltop owners want to start building highrises.  Lakeshore lands throw a hissy fit because their D/R keep them at single family homes.  Ct looked at intent based on circumstances and documents and determined that since the lakeshore owners could amend their restrictions by majority vote, the original parties did not mean for the lakeshore lots and hilltop lots to have uniform restrictions.  Hilltop owners allowed to build highrise.

D. Neponsit Property Owners v. Emigrant Industrial Bank, 1938:   Two Issues (1) Touch and Concern and (2) Privity of Estate.

a. Touch and Concern: Covenants to pay money for some improvement that benefits the promisor by enhancing the value of his property touch and concern even though the improvements are on other land.  Typically these covenants provide that the landowner or condominium owner will pay a certain sum to the HOA each year to maintain common spaces.  The dues keep the place maintained, pay insurance, and pay taxes… things that are in interest of the community.  A covenant to pay money is normally enforced by an action at law for breach of contract.  The deed will sometimes include a lien on the land to enforce the promise.  
b. Privity of Estate:  The person seeking to enforce the covenant must trace his title to the original parties.  I.e., the Π must be in privity of estate with the original promisee.  So, all purchasers in a subdivision can enforce a restriction imposed by the developer, because they trace title from the developer.  But a third party who did not buy any land from the person imposing the restriction cannot enforce the restriction.  Modern law has extended this view to third party beneficiaries.

E. Restatement §2.6(2): the benefit of a servitude (including easements and covenants) may be created in a third party.  No privity of estate is required.

The Touch and Concern Requirement Explained

A. General Rule:  For the burden to run with the burdened land, the covenant must touch and concern the burdened land.  For the benefit to run with the benefited land, the covenant must touch and concern the benefited land.

B. Function of the Requirement:  this permits courts to stop covenants from running when the burden exceeds the benefit

C. Negative Covenants can touch and concern the land
a. Covenants restricting the use of land touch and concern (like building a commercial building).  These covenants affect the burdened owner in the physical use of his land and enhance the value of the benefited land (even if they don’t affect the physical use of the benefited land at all).  

b. Covenants of building restrictions, enhancing the value of the benefited land, touch and concern

D. Affirmative Covenants can touch and concern the land.

a. AC does not touch and concern the land when there’s a substantial burden on property which receives no benefit from it, and it is doomed to bind the land forever

b. Affirmative covenants not enforceable like this in England

c. Reluctance to enforce AC’s because (1) cts don’t like continuing judicial supervision, (2) it may impose a large personal liability on a successor, and (3) if unlimited in time, it resembles a feudal service

E. Covenants to Pay Money:  see Neponsit Property Owners, infra
F. Covenant with Benefit in Gross: When the benefit of a covenant does not touch and concern the land, the burden will not run.  I.e. the burden will not run unless the benefit is tied to the land
a. English Rule:  easements in gross are not recognized and easements must be tied to the land
b. American Rule
i. Equitable Servitudes: easements in gross are recognized and the burden runs with the land
1. Rationale: If a burden devalues land, there should be a benefit to other land.  If the benefit is in gross, finding the owner may be harder than when the benefit is in the owner of neighboring land

ii. Real Covenants: If the benefit is attached to the property, the benefit runs with the land, even if the burden is in gross.  If the burden is attached to the property, the burden will not run with the land if the benefit is in gross.  If the benefit is only personal to the grantor (and is not concerned with improving neighboring properties), the benefit to the grantor (a burden to the grantee) does not run.  See Caullett, supra
G. Restatement View: touch and concern “test” is superceded by more specific tests for unenforceability, such as reasonableness

a. Servitudes are invalid if (1) spiteful, (2) unreasonably burdensome, (3) unreasonably restrains alienation, (4) unreasonably restrains trade or competition, or (5) unconscionable

H. Caullett v. Stanley Stilwell, 1961:  Developer owned one huge lot and decided to sell off parts of it with the deed restriction that his Contractor was the only one who could build houses on it.  Illegal.  This is a benefit only to the grantor of the land, and is a burden to the grantees.  The legal way to do it is like common neighborhoods these days… where buyers go to the neighborhood, pick out a lot, decides which house they want on it, money is put down, the house is built, and the house key and deed are turned over at the same time (“turnkey”).  That way, Contractor gets to build all the houses.
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Scope of Covenants

A. A covenant will be construed so as to carry out the intention of the parties in light of the purpose of the covenant. 

B. General Rules of Construction

a. If language is unclear or ambiguous, restrictive covenant is read in favor of free enjoyment of the property and against the restrictions

b. Restrictions on use and enjoyment will not be included in an implied covenant

c. The covenant will be read reasonably and strictly, without making it illogical or unnatural

d. Words will be read with their ordinary and intended meaning

C. Hill v. Community of Damien, 1996:  Hill is a group of neighbors seeking to enjoin Community of Damien from operating in their neighborhood.  Community is 4 people with AIDS living together with the help of nurses and donations.  Neighbors claim that the home is violating a restrictive covenant about single family dwellings.  Community says that Neighbors are violating the Fair Housing Act.  Because the group home operates to provide residents with a traditional family structure and atmosphere, the home is used for residential purposes in compliance with the restrictive covenant.  Because “family” is not defined in the covenant, it will be given the definition within the jurisdiction’s zoning ordinance: not more than 5 unrelated people living together.  4 live in this home.  Also, there is strong public policy in favor of group homes.  Neighbors claim there’s too much traffic on the street now, but nothing in the covenant mentions appropriate levels of traffic.  Neighbors violate the FHA by being discriminatory because reading the restrictive covenant in favor of the Neighbors has a disparate impact on group homes in general.  And going to court to enforce the restriction is putting up an obstacle to reasonable accommodations required by FHA (Catch 22).  Community can continue operation.
D. When does a home office come in conflict with single family dwelling deed restrictions?

a. When it burdens the neighbors

b. In Texas, white collar stuff doesn’t disturb the neighbors.  Blue collar stuff is usually considered too far.
E. Shelley v. Kraemer, 1948:  A covenant prohibiting use of the property by a person cuz of race cannot be enforced by the courts.  Judicial enforcement of racial covenants is state action which deprives a person of equal protection of the laws.  Racially discriminatory action by the state is forbidden by the Constitution.  Unenforceable covenant.
F. Hanna v. Sivicy Relators: no duty of real estate brokers to disclose ethniticity of neighborhood
Termination of Covenants & Servitudes
Termination can occur by

· Merger:  if the benefited and burdened land bought by same person

· Estoppel: if a benefited party acts in such a way as to lead a reasonable person to believe that the covenant was abandoned, and the burdened party acts in reliance thereon, the benefited party may be estopped to enforce the covenant.

· Change of Conditions:  character of the neighborhood has changed so much that it is impossible to secure in substantial degree the benefits of the restrictive covenant.  So, equity will refuse to enforce the covenant.

Courts require either (1) the change outside the subdivision must be so pervasive as to make all lots in the 
subdivision unsuitable for the permitted uses, or (2) substantial change must have occurred within the
subdivision itself.


Change outside the subdivision that affects only border lots in a subdivision is not sufficient to prevent 
enforcement of the covenant against the border lots

· Abandonment: While an easement burdening other land may be abandoned by the holder of the easement, but an affirmative covenant, such as an obligation to pay money, cannot be abandoned.
· Eminent Domain:  when the government by eminent domain takes title to the burdened land and condemns the covenant as well, the majority rule is that the government must pay damages to the owner of the benefited land (damages = difference in value of the benefited lot with and without the benefit of the covenant)
· Hardship: a court will not enforce a equitable servitude when the hardship to the ∆ is great and the benefit to the Π is small.
A. Western Land v. Truskolaski, 1972:  City had changed dramatically between the 40’s and the 70’s.  It had grown, streets were larger and trafficky, and the area was heavily commercial.  The owner of a border lot within the restricted subdivision wants to develop commercially.  There is a huge selling price difference if you sell to a family or a business.  Are conditions changed enough so as to destroy deed restrictions?  No.  The courts refuse to permit the border lot owner to develop commercially unless the purposes of the restrictions can no longer be achieved for any owner because of changed conditions.
a. Rationale: if the purchaser of a border lot has paid a lower price because it is a buffer lot, to permit the border owner to develop would give him a benefit he did not bargain for and deprive the owners of inner lots of a benefit paid for.

b. What if only part of the subdivision has changed?  Court can change the restrictions for that part, but not for the other part.
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B. Rick v. West, 1962:  ∆ lives on a tract of land that she bought from Π’s predecessor, who imposed residential restrictions on all his land.  Now Π wants to sell to a hospital, but ∆ refuses to change the residential covenant.  ∆ relied upon the residential restrictions and has a right to continue to rely on them.  ∆ is just insisting upon adherence to a valid covenant, which is her right to do.
a. Is West’s estate dominant or servient?  Both.  Servient because it’s subject to deed restrictions.  Dominant because she can stop others from violating deed restrictions.

b. Cardozo says Property Rights = Fee Simple + Benefits – Burdens.

C. Restatement §7.10: (1) when a change has happened since the creation of a servitude and that creation makes it impossible to accomplish the servitude’s purpose, a court can modify or terminate it.  Compensation can be rewarded because of it.  (2) A court can modify the servitude to preserve the benefits of the original servitude.
a. This is an exception to Rick v. West 

b. Not widely adopted

D. Pocono Springs (PS) v. MacKinzie (M), 1995:  M bought a lot from PS and never did anything with it.  M tried to sell it, but couldn’t.  Now PS wants their association fees.  (Recourse Debt) M claims they abandoned the lot because they (1) tried to give it back to PS, who refused it (2) M tried to give it to the neighborhood for a park, PS refused it, (3) M stopped paying taxes on it, the county put it up for sale, but no one bought it, (4) the county tried to sell it again, no one bought it, (5) M sent out statements indicating their intent to abandon, and (6) M doesn’t accept mail for the address.  In order to abandon, the law says title, claim, possession, and rights must be relinquished.  M has not done that.  M’s title is perfect, and the doctrine of abandonment does not apply to perfect titles.  M’s intent is irrelevant; the law is controlling.  Ruling for PS.
	Non-Recourse Debt
	Recourse (personal) Debt

	· No personal liability

· If land taken by default, bank pays out rest of debt the sale didn’t cover
	· Personal liability

· If land taken by default, you pay out rest of debt the sale didn’t cover

· Ex: Association fees.

· You can be taken to court of a debt you’re personally liable for.  HOA can put a lien on your property (“contract lien”).

· In Texas, a judgment like this can be renewed every 10 years.


E. Restatement §7.12: (1) a covenant to pay money or provide services terminates after a reasonable amount of time if there’s no specification of total money due or termination point.  (2) A court can modify or terminate affirmative covenants when the obligation is in perpetuity or becomes excessive.  But these rules do not apply to obligations to a community association or reciprocal obligations imposed in a common plan.

F. Note: Change of Conditions is not the same thing as the entire neighborhood electing to change a restriction.  That’s party autonomy.

G. Community Harmony Statutes:  forcing the last opposing owner in the neighborhood to agree to the change in deed restrictions.  Is this a good thing?

H. Merging of deed restrictions:  There are 100 lots.  They all have the same deed restriction.  If you buy all 100 lots, the deed restriction “merges” into your fee simple, and you can do away with the restriction if you want.  If you bought <100 lots, though, you can’t do this.



	
	Easement
	Profit
	License
	Real Covenant/ Equitable Servitude

	Definition
	A grant of an interest in land that allows someone to use another’s land
	Right to take part of the land or a product of the land of another
	Permission to go onto another’s land
	Promise to do or not to do something on the land or related to the land

	Example
	Owner of parcel A grants owner of parcel B the right to drive across parcel A
	O allows A to come onto O’s land to cut and remove timber
	O allows the electrician to come onto his land to fix an outlet
	O conveys an adjoining parcel to A.  A promises not to build a swimming pool on the property

	Writing
	Generally required.  Exceptions: implication, necessity, prescription
	Required
	Not required.  Note: an invalid oral easement is a license
	Required.  Exception: Equitable servitude may be implied from general plan of development of residential subdivision

	Termination
	· Unity of Title (merger)
· Release/Estoppel
· Abandonment

· Change of Conditions (Alteration of dominant tenement)
· End of necessity

· Destruction of servient tenement

· Prescription or AP
· Contingency
	Same as easement
	Usually revocable at will.  May be irrevocable if coupled with an interest or if licensor estopped by licensee’s expenditures
	· Merger
· Estoppel

· Hardship

· Change of Conditions

· Abandonment

· Eminent Domain


Common Interest Communities
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A. Condos: 

a. Tex Property Code Chapter 82

b. Creation:  created by an originating document (declaration or master deed) stating that the owner is creating a condo to be governed by the provisions of the state.

c. Structure:  each unit is owned separately in fee simple.  Everything but the individual units is common area, which is owned by all owners of the units as tenancies in common.  Each owner owns a fraction of the whole project.  All owners are in the condo association, which an elected board of directors runs.  The association owns no property rights
d. Finances:  Each unit owner finances their unit independently.  Failure to make payments screws it up for the individual, not for the owner.  The only financial interdependence between owners is upkeep of the common areas.

e. Rules of Conduct:  these can be listed in the originating document or added by action of the board of directors.  

i. Restrictions in the originating document are presumed to be valid and are struck down only when they are arbitrary or violate public policy or constitutional right.  Rationale: buyers voluntarily buy in on these terms and are entitled to rely on their enforceability.

ii. Subsequently added restrictions must pass a “reasonable” test when challenged.

iii. Nahrstedt v. Lakeside Village Condos, 1994:  this lady living in a condo had 3 cats, even though there was a no pets allowed policy.  Any such restriction must be uniformly enforced in the development unless Π can show that the burdens it imposes on affected properties substantially outweighs the benefits enough that it shouldn’t be enforced against anyone.  Because condo owners live in such close proximity and have common facilities, each owner has to give up a certain degree of freedom of choice.  Because this no pets policy was in the originating documents, the court gives it high deference.  The court finds that the restriction is rationally related to health, sanitation, and noise concerns of the residents.  Since it does not violate any public policy or constitutional right, it’s enforceable.  
f. Alienation:  because the unit owner has a fee simple, direct restraints on transferring a F/S are void.  But courts allow some restraints on condos because of the interdependent ownership.  A restraint is valid if it is a reasonable means of accomplishing valid objectives.

g. They need not be all residential.  They can be commercial, industrial, or a mix

B. Cooperatives

a. Structure:  the coop holds legal title to the building.  Shares of stock are sold to people living in it (based on value of the apartment), the occupants get leases from the coop, so they are tenants, but they are owners.  There is an elected board of directors which operates the building and changes rent to pay costs.

b. Finances:  The whole building has a blanket mortgage.  If the big mortgage is foreclosed, each tenant is screwed.  So the tenants are financially interdependent, and if anyone defaults, the rest of the tenants have to cover it.

c. Each tenant gets a share of stock in the building, which cannot be severed from their lease

d. Rules of Conduct: they cannot be unreasonable or arbitrary.  The coop can terminate a lease for failure to pay or for violating the rules of conduct.
e. Alienation: because of the financial risks, courts let them have more restraints on alienability.  A reasonableness standard is applied… the restrictions must be reasonably tailored to the purposes of assuring financial responsibility and social compatibility.

f. Disadvantage:  financial dependence.  
g. Advantage:  better mortgage and insurance rates because of the ‘bulk’ order.

C. Townhomes

a. Owners have fee simple to the lot: ground and airspace

b. Association has fee simple to common grounds with easements for access, sewer, electrical lines, etc.

c. Owners can homestead or mortgage their place

D. Shopping malls are also planned unit developments.  They can be a mix of things above… some shop owners would want a fee simple with easements for parking… some shop owners would want to be a tenant… or mixed.

E. Commonality between all of the above: positive and negative covenants that benefit and burden

Chapter 11: Zoning
A.  Zoning Theory:  by dividing up a city into use zones from which harmful uses are excluded, zoning tries to prevent one landowner from harming his neighbor by bringing in an incompatible use.  

· It’s like nuisance law made predictable by saying in advance what uses are harmful and prohibited in the various zones.

· Modern zoning often regulates uses to achieve public benefits or to maximize property values (the tax base) in the city.

· Zoning’s darker side: using it to exclude low-income groups who cannot afford the housing permitted in the city

· Separation of Uses “Euclidean Zoning”: separating conflicting uses into different districts

· Density Controls: rules that indirectly control the number of people using an area of land.  (eg: height limitations, setback requirements, and minimum lot and house sizes)
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· Village of Euclid v. Amber Realty Co., 1926:  The entire village was divided up into use districts which including density controls.  Π claims that as a result of the zoning, his land is restricted and controlled so much that its value is greatly decreased... he had 3 different types of zones on his plot of land.  The zoning ordinance is justified by police power asserted for the public welfare:  keeping housing separate from commercial and industrial areas make it easier to get fire trucks in, it will prevent car accidents and kids from being hit by reducing traffic in residential areas, it will decrease noise in residential areas.  Separation of the residential areas is good for maintaining property value and character of the neighborhood (safety of kids and big open places for them to play).  The ordinances are valid.
· Maybe if Π hadn’t tried to have the whole zoning ordinance overturned, he would have gotten better results.  He should have tried to just have the zoning on his land redone.  SCt would rather sift through things like this little by little.

· Predatory Zoning Practices (ex: Detroit): this is when a city uses zoning to “squeeze the heck” out of people.  They’ll decide to rezone so they’ll condemn property, repair sewers (cutting off water), tear up streets so that the property owners will sell out (and cheap too, by that time).  Michigan SCt threw a fit.  

· Short of predatory zoning practices, municipalities have lots of power.
C.  Source of Zoning Power:  Enabling Act

· All zoning ordinances must be authorized by and conform to the state’s enabling act, or else it’s ultra vires, and is void.

· Ultra vires:  beyond the authority of the local body

· Enabling Act is under Police Power

· Zoning law presumed to be valid, but must now violate the Constitution.  The constitutional requirement must be met with respect to each individual lot.  So an ordinance might be valid in general, but might be invalid as applied to a particular lot.

E. Deed Restrictions vs. Zoning:  who trumps who?  Not determined.  

· Ex:  you have a deed restriction that won’t let you build anything but residential buildings.  But your lot is zoned commercial.  SOL.  

· But, if you already had your land, and there was a zoning change that affected your lot, your RIBE is affected and it might just be a taking.  Courts look at the extent to which the regulation has interfered with RIBE, because government should not be allowed to demoralize investors by destroying their expectations.  The reliance interest of investors deserves protection.  (See RIBE, supra)
Chapter 12: Eminent Domain
A.  Eminent Domain:  the power to take title to property against the owner’s will.  
· Comes from the 5th amendment.  
· Just compensation must be paid.  
· Applies to states too, through 14th amendment.  
· Must be for public use

B.  Public Use

· means it must benefit the public (older view was that the public had to have a right to use it)

· Hawaii Housing Authority v. Midkiff, 1984:  A public purpose may be served by transferring ownership from one private person to another.  In the 1960’s, it was determined that almost half of the land in Hawaii was owned by only 72 people.  The legislature determined that so few people owning so much land was responsible for screwing up the residential fee simple market and inflating land prices.  So the legislature decided to break up their estates and the lessees could buy the land they lived on.  The act only applied if a certain # of the lessees wanted to do so.  Landowners sued.  SCt is to review the judgment of the legislature as to what a public use is.  Where the exercise of eminent domain power is rationally related to a conceivable public purpose, it’s okay.  Here: oligopoly.  Regulating oligopolies is within a state’s police powers.
· How much should they be paid for the taking?  Look at rent paid.  Let tenant and landlord negotiate.  Go to court to determine fair market value.

· Just Compensation usually refers to Fair Market Value (what a willing buyer would pay to a willing seller)

· Where the exercise of the eminent domain power is rationally related to a conceivable public purpose, the legislature may take the property.  The role of courts in determining what is a public purpose and what is a rational means of achieving that purpose is an extremely limited one.  Great deference is paid to the legislature, because they are the elected representatives of the people and are presumed to be doing what the people want.
F. Taking

· Types of Takings

· RIBE applies across the board

· Private Owner has more power

· Predatory Zoning Practices

· Exactions (Nollan and Dolan)

· State has more power

· Zoning (Euclid)

· Harm Prevention (Lutheran Camp)

· Aesthetics
· RIBE:  “reasonable investment backed expectations”:  if you go into the market place and buy property, which has encumbrances (regulations, etc).  Will a change in an encumbrance affect the RIBE of everyone that has that land?  Are the RIBE being defeated?

· If certain things are considered property rights, are deed restrictions limiting those rights considered “taking”?

· When is government regulation of a person’s property (but not physical entry by the government or 3rd party) a taking?  The government can regulate the use of property under the police power, for the purpose of protecting public health, safety, or public welfare, but at some point these regulations may become a taking of property.  
· Exactions:  When a property owner applies for a building permit, the city may impose a condition on the development which does not benefit the owner, but benefits the city.  The conditions are called exactions.

· Nollan v. California Coastal Commission, 1987:  Exactions can be a public path to cross the owner’s property for beach access.  But the exaction must be logically related to the specific public need or burden that the owner’s building creates or to which it contributes.  And the owner must be paid for it.
· Dolan v. City of Tigard, 1994:  Store owner wanted to expand her shop.  The city said that she could, but only if she did not build on the flood plain of the Creek that is along one of the property’s boundaries and also that she had to allow an additional 15 feet for a pedestrian and bicycle path for the city.  Looking at the two part test to evaluate an exaction: (1) the prevention of flooding along the creek and the reduction of traffic congestion in the business district is legit public purpose.  (2)  the city never proved why a pedestrian/bike path was required in the interest of flood control.  Yet Π would be losing her right to exclude others from her property.  Taking.

· Dedications for streets, sidewalks, and other public ways are generally reasonable exactions to avoid excessive congestion from a proposed property use.

· Impact fees:  exactions that exact money, not goods
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D.  Remedies: injunction or damages
· Injunction: a landowner asking a court to invalidate regulatory legislation

· This suit called mandamus or declaratory relief

· Damages: a landowner suing for damages because the government regulatory activity has taken the property and asking that the government pay for an interest in the property similar to a negative easement.

· This suit called inverse condemnation

· Interim damages: paying for deprivation of economically viable use from the start to the end of the taking

· Permanent damages: paying for deprivation when it will be permanent
· First English Evangelical Lutheran Church v. LA County, 1987:  The church had a camp in the woods.  The forest up the mountain burned down making the area vulnerable to flood.  The area flooded and destroyed all their buildings.  Immediately after the flood, the county passed an ordinance forbidding any construction of any building or structure in the flood area.  That destroyed the use of the land.  Π filed an inverse condemnation suit to recover damages for this taking.  The court says that a temporary taking is still denying the landowner all use of his property, therefore the Const requires compensation.  Even if the county invalidates the ordinance, they still must pay fair value for the use of the property during the time of the taking.  Remanded to determine if it was a taking (no).
· Once a court determines that a taking has occurred by passage of a regulation, the government can amend the regulation, withdraw the regulation, or exercise eminent domain



Study Questions
Who is the burden of proof on to prove abandonment of an easement?

Owner of an easement.  He must act with unequivocal intent to abandon.  Such acts include: an oral release or nonuse coupled with failure to maintain the easement, or permitting the easement to be blocked by others, or establishing a substitute easement elsewhere.

When will a court remove restrictions because of changed circumstances?

When the change outside the tract (or within the tract) is so pervasive as to make all lots in the tract unsuitable for the permitted uses.

What’s the domino theory of removing restrictive covenants against only a lot in a plat where all are burdened?

When one group has their restrictions lifted, they they’ll sell out and another group of border lots will claim change in conditions and will want their restrictions lifted so they can sell out, and so on.

Will a court of equity refuse to enforce a restrictive covenant against a border lot when substantial hardship exists on the owner of the border lot?

??

Can NSP grant easement rights to NWBell to string its telephone lines along the easement path granted by NSP by the servient owner?

Depends.  If non-exclusive, no.  The easement holder cannot divide the right among other who will use it independently.  To do so would constitute excess competition with the servient owner for use and sale of the rights.  If exclusive, yes.  The owner of an exclusive easement can divide it and transfer it to others who can use it independently unless the original grant prohibits it.

Does the owner of the dominant estate have a cause of action against the owner of the servient estate who attempts to discourage the use of the easement by persons lawfully entitled to use it?

Yes.  The servient owner cannot interfere with the rights of the owner of the easement.

Do building restrictions mean that the use of the buildings once erected for any lawful purpose are also prohibited?

A nonconforming use is a use in existence when the zoning ordinance is passed that is not permitted in the district under the new zoning ordinance.  Non-confirming uses are allowed to remain because requiring immediate termination would be either a violation of substantive due process or an unconstitutional taking of property rights.

What is used to define the limits of an easement by interpreting the meaning and intent of general words?

General Rule:  the scope of an easement depends on the intention of the parties.  In ascertaining this intent, a court may examine whether the easement was created expressly or by prescription, what changes in use might reasonably be foreseeable by the parties, and what changes in use are required to achieve the purpose of the easement under modern conditions and preserve the usefulness of the easement to the dominant tenement.  The court will also look at whether the increase in the burden is unreasonable.

Does the servient landowner have a broad right to realign or relocate the easement provided that he does not unreasonably interfere with the benefited land owner’s use and enjoyment?

If the easement has been granted in a specific location or has been located by mutual agreement of the parties, the location cannot thereafter be changed by one party without consent of the other.  Restatement view is that the servient owner can relocate the easement or make reasonable changes in its dimension when necessary to permit normal development of the servient estate, provided the changes do not unreasonably interfere with the easement holder’s use.

Can the owner of the dominant estate acquire additional parcels and add them to the dominant estate thus broadening or intensifying the burden of the easement upon the servient estate?
No—the dominant owner cannot increase the scope of the easement by using it to benefit a nondominant tenement.

Can the owner of the dominant estate subdivide his estate into many parcels and thus intensify the burden of the easement across the servient premises?

Yes—but with limits.  The servient estate is not to be burdened to a greater extent than was contemplated at the time the easement was created and is necessary to accommodate normal development of the dominant estate.

Do individual grantees from a common grantor have a right to enforce restrictions against each other where the common grantor reserved a right in himself to annul or waive the restrictions?

If the developer retains the right to modify the restrictions imposed on lots to be sold in the future, some cases have held that this is evidence of intent to benefit the developer personally and not the neighbors in the subdivision.  The retention of the right to modify may negate the existence of enforcement rights in the lot owners.  On the other hand, several cases and Restatement of Servitudes take the position that the developer’s right to modify does not destroy the power of the lot owners to enforce the general plan as it finally takes form.

Can a personal covenant to pay money to cover maintenance costs of servient areas run with the land?

Covenants to pay money for some improvement that benefits the promisor by enhancing the value of his property touch and concern the land even if the improvements are on another land.  In order for a burden or benefit to run with the land, the covenant must touch and concern the land.  If there is also intent and notice, then yes, the personal covenant will run with the land.

If the purchase agreement has conditions that are yet to be fulfilled or seller is in default, can risk of loss pass to buyer?

If the seller’s title is unmarketable and the seller cannot obtain specific performance, equitable conversion will not take place, and the risk of loss will not shift to the buyer.

Can an insurance contract run with the land?

If title insurance, no.  Title insurance only protects the person who owns the policy and does not run with the land to subsequent purchasers.

Are extrinsic facts or the rules of construction more persuasive in determining the intent of an instrument of conveyance?

Canons of construction, because they are designed to give effect to what the parties most likely intended, but they yield to any clear manifestation of intent.  Extrinsic evidence is allowed to clear up ambiguity.

Can an oral escrow be good if supported by a written purchase agreement?

Majority view:  where the grantor deposits the deed in escrow under oral instructions, most courts hold that the grantor may countermand the instructions and recall the deed while sill in the escrow agent’s hands—unless there is a written contract of sale.  Rationale: because if oral, it violates the Statute of Frauds anyway. 

Minority view: an oral escrow is still enforceable.  Rationale: the deed is just the conveyance.  Delivery is just a question of the grantor’s intent—which can be proven by parol evidence.

Can a stolen or misdelivered deed ultimately pass good title to a BFP?

Suppose a grantor puts a deed into escrow and the grantee wrongfully obtains possession from the escrow agent.  Then the grantee sells the land to a BFP with no knowledge of the fraud.  Is the grantor estopped from proving no delivery?  Two views:  (1)  Grantor not estopped because the grantor did not intend delivery so the grantor prevails against the BFP.  (2) Grantor is estopped because the escrow is the grantor’s agent and is bound by the escrows actions.

How does relation back affect escrow agreements?

When the deed is delivered from the escrow to the grantee, it relates back to when the grantor gave it to the escrow.

Is the seller necessarily bound to accept only liquidated damages for the buyer’s breach?

No—actual damages or specific performance also available.  Retrospective Test:  If the actual damages are calculable, then the court will determine if the actual damages are reasonably proportionate to the amount stipulated in the LD clause.  If yes—LD awarded.  If no—actual damages awarded.  Prospective Test:  If the damages were foreseeable from the breach, if real damages would be hard to ascertain, and the sum appears reasonably proportionate, then LD awarded.  In order to get liquidated damages, the seller would have to prove actual harm. Specific performance may be granted if damages would be inadequate.  Policy reason: since each piece of land is unique, $$ may not be appropriate.

Can a reservation in a deed create an estate in a grantor who had no earlier estate?
Common law: no.  Restatement: yes.

What are the essential legal elements to a deed of conveyance?  

Name of grantor.  Name of grantee.  Signature of grantor.  Words of grant.  Description of land.
Why should buyer under a purchase agreement appear and argue for maximum award in an eminent domain case condemning the subject premises being purchased from seller?

Buyer should appear because equity regards him as the holder of the property.  Buyer should argue for the maximum award because of his RIBE.  He has invested in land and has a reasonable expectation of possible uses.  If his land is taken, he not only lost his land, but he may get screwed financially too.  And the seller would be unjustly enriched, because he just sold property for fair market value—he hasn’t even transferred it and it was taken by the government.

Who should stand the risk of loss occurring after the purchase agreement but prior to closing?
Majority: Risk of loss is on the buyer, but any insurance money the seller gets is credited to the buyer.  Minority I:  Risk on seller if the loss was an important subject matter of the agreement.  Minority II: (Texas) Risk of loss is on the party in possession.

When an option is entered into and later exercised by buyer, what date is the date of equitable conversion for purposes of determining the legal nature of the asset?

Once the obligation to sell/buy is enforceable, the seller has an interest in the right to the proceeds of the sale.  The buyer is the owner of the property.  The title is held in trust by the seller until buyer pays.

How does equitable conversion treat the seller’s death?

The heir has to convey title to the purchase, when the purchaser performs.  The heir has the personal property (the right to get paid).

If Seller cancels on Buyer after Buyer has paid substantial equity, can a theory of unjust enrichment permit buyer to recover some or all of such equity?

Yes.  Or buyer can sue for substantial performance, which is likely to be granted because of how much buyer has paid.

What are buyer’s damages when seller cannot deliver marketable title under the American Rule?

Purchase price paid.  American rule is that only future covenants run with the land.

Is a grantor’s implied reservation of an easement under the doctrine of strict necessity likely to be found where the benefited parcel cannot be enjoyed in its highest and best future use without the easement?

No.  An easement by necessity is only implied if the owner of a tract of land divide the tract into 2 parts thereby depriving one lot of access to a public road.

Does the doctrine of reasonable necessity freely allow implied reservations in favor of grantor’s remaining parcel whenever any easement would be beneficial to it?

No.  Strict requirements must be met:  that there was a quasi-easement that existed at the time of the conveyance, the use is apparent, and the use is continuous.

Does a simultaneous transfer of 2 adjacent parcels from 1 grantor to 2 grantees create a good case for the establishment of an implied reservation of an easement benefiting one parcel and burdening another?  

Depends.  While an implied easement can only be created at the time of severance, there must also be either automatic landlocking or a preexisting use that would have been an easement if the parcels were not owned by the same owner.

Can an implied grant of easement over grantor’s remaining lands be found benefiting grantee’s parcel when grantee’s only other access would be across lands of strangers?  

Sure.  An implied easement of necessity can be created when a parcel is landlocked if it became landlocked at the time of severance and there was a common owner.  The grantee in this situation should have made sure to include an express easement over grantor’s land when he bought it.

Do negative reciprocal easements restrict the use of all parcels for the benefit of all parcels?

Yes.  A negative reciprocal easement is an easement created when a landowner sells part of the land and restricts the buyer’s use of that part, and in turn that same restriction is placed on the part kept by the landowner.  This usually arises when the original landowner creates a common scheme of development for smaller tracts that are carved out of the original tract.

Can a common plan or scheme of negative reciprocal easements be found to exist where the common grantor fails to place the restriction in nearly 40 of 90 deeds to lots?

Yes.  In Sanborn v. McLea, 50 of 90 deeds had residential restrictions recorded in their chain of title.  The court said that’s enough to show intent (and therefore did) to have a common scheme or plan.  There is a presumption of uniformity, but that’s rebuttable.

Will a negative easement be considered in gross and not run with the land unless there’s a dominant estate?
No.  An easement in gross is an easement benefiting a particular person, not a particular piece of land.  An easement appurtenant, on the other hand, is an easement created that benefits its owner in the use of another tract of land.  A negative easement would be appurtenant, not in gross.  A negative easement is one that prohibits the servient estate owner from doing something.  There cannot be a servient estate if there is not a dominant estate.  An easement appurtenant is attached to the dominant tenement and runs with the land.

Are courts generally prejudiced against common schemes or plans from common grantors in favor of conditions subsequent which are enforceable by 3rd parties?

Yes, this is because it burdens everyone that buys in that neighborhood and it benefits only the owner and the 3rd party.  So the burden >> the benefit.

How long does someone have to redeem after a foreclosure?

2 years.

When does a second mortgage get their money?

After the first mortgager is paid off.
The End!  (
Test Question: state the legal distinctions and similarities between Adverse Possession and Prescriptive Easements (15 minutes).

Default


Borrower defaults.  Mortgagee has right to foreclose.  Up until foreclosure sale, borrower may redeem by paying off mortgage and accrued interest. (equitable redemption)





Financing


Buyer finances purchase using land as collateral.  Can be done by mortgage or deed of trust.





Foreclosure


Foreclosure must be by sale, usually judicial sale.  Proceeds distributed according to priority of security interests.


Due process required.  Borrower has opportunity to cure (get payments up to date)





Post-Foreclosure


If proceeds are insufficient to pay debt, mortgage can bring personal action against borrower for deficiency.  Many states give the borrower a right to redeem for a fixed period after foreclosure by paying the sale price.  (statutory redemption)





Large Body of Water (like Gulf)





Mean High-Tide Line








Legal Description of Private Land





(Held In Public Trust)





(Subject to Private Ownership)





B





A





C





D





Original Parties: horizontal Privity





Promisor and Assignee: Vertical Privity





Promissee and Assignee: Vertical Privity





B to A “I promise I won’t build any industrial things here.”





Benefit





Burden





Remedy in Contracts





Remedy in Property





Remedy in Property





Benefit Ran to D





Burden Ran to C





Privity Relationship





Possible Law Suits





Rationale: A wants to make sure that he and his successors (D) will have their interests protected against B and his successors (C).








Midpoint





1





2





3





Greenacre





Whiteacre





Street or Other Public Right of Way





Boundary Line between Greenacre & Whiteacre





If the easement is terminated, Greenacre gets their half and Whiteacre gets their half.





Why doesn’t the city keep the land?  Because the owners of Greenacre and Whiteacre had the fee simples that the easement was taken from.








Lot 1





Lot 2





A





B





Z





X





W/D





W/D with D/R benefiting Lot 1





A and B are friendly neighbors.  B has a 2 story house.  A says he likes the view from his house because B’s house doesn’t block it.  B says that because A is such a nice fellow, if B ever decides to sell his land, he’ll put a deed restriction in that there can’t be anything higher than 2 stories on Lot 2.  B→X.  A→Z.  X wants to build a 4 story building.  


Privity of Estate between A and B?  No.  Never a Common Owner.


Can Z enforce D/R against X?  Yes.  Even though there is no privity of estate between A and B.  Why?  Modern Restatement View does not require privity of estate.








Commercial area now.





Buffer Lots, which protect the rest of the neighborhood from the bothersome commercial area.





Rest of Subdivision





The buffer lots are valueless as residential.  Court of equity says that if the owners of the buffer lots can create a border between their lots and the rest of the subdivision, they can sell.  They must make the border at their expense, and it must be effective to keep out noise/light/smoke of commercial area.





Buffer Border
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T


R


E
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Condos





Coop Apts





Townhomes





Negotiations





To Evaluate an Exaction


(1) Is there an essential nexus between the legit state interest and the permit condition? 


There must be an essential nexus between the legit state interest and the permit exacted by the city.  The condition attached to the permit must be a credible way of securing the state’s interest, which dispels any suspicion that it is a sneaky way of getting property without paying.


And if so, (2) is there the required degree of connection between the exactions and the projected impact of the proposed development, 


The city must show that the permit conditions imposed on the individual owner bear a “rough proportionality” to the negative impact of the development on the public.  








Even if Y and his heirs never use their part of Green Acre, there is an easement by necessity to the road that lies dormant until they want it.  So in 2002, when Y’s grandkid wants to start using the land, he has an easement over X’s land.  Key: there was a common grantor and the easement by necessity was created at the time of severance.


Unless other access to a public road is made.  Then there is no necessity, and the easement by necessity ends.  If there was an actual easement, opening of anther road wouldn’t change a thing, the easement would still be there.





public road








(no public road access)








In 1950: Owner → X


Over time: X→ heirs








In 1950: Owner → Y


Over time: Y → heirs








Green Acre





Principle of Cumulative Uses:  higher but not lower uses are permitted in any district.  So, a single family home could be built in a multi-family area.  Non-cumulative Ordinances sometimes prohibit higher uses in other zones.  This prevents problems between housing and industry.





Commercial and Industrial





Housing


Zoning laws embody the assumption that wholesome housing must be protected from harmful neighbors.  So, commerce and industry are excluded from residential zones





Hierarchy of Uses





Heavy Industrial Uses 


(like steel manufacturing)





Light Industrial Uses


(like computer assembly)





Commercial Uses


(like stores)





Multi-Family Housing





Two-Family Housing





Single Family Housing





Considered Least Harmful





Considered Most Harmful





Parties Enter into Land Sale Contract


→Letter of intent (commercial) or EMK


→K must be in writing


→Presumption that time is not of the essence, unless so stated.


→Implied warranty of marketability arises





Pre-Closing


→Title Exam.  If defective, Buyer must notify Seller and allow time to cure.


→Survey


→Inspections


→Financing Commitment


→During this time, risk of loss is on Buyer.





Closing


→Title passes if valid.  


→Valid execution requires writing signed by grantor containing an adequate description of land.  


→Valid delivery requires intent by grantor to immediately part with control.


→payment


→possession delivered (keys, etc.)


→Land sale K and implied warranty of marketability merge into deed.


→Only basis for suit by Buyer after this is under an express covenant.





Recording


→Buyer records deed for protection from subsequent BFP’s.


→Usually done by title insurance company








Timeline of the Sale of Land





New Occupancy  or Management
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